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State)  to  7?/?rc/j  for  the  Authors,  Pruiiters,  and  Publifhers  of  the 
faid  Paper,  and  bring  them,  with  their  Papers,  before  him  to  be 
examined. 

George  Montagu  T)unk  Earl  of  Halifax^  Vifcount  Simhury^ 
and  Baron  Halifax,  one  of  the   Lords  of  his. 
(L.  S.)  Majefty's  moft  Honourable  Privy  Council,  Lieu- 

tenant General  of  his  Majefty's  Forces,  and  Prin- 
cipal Secretary  of  State,  &c, 

Thefe  are,  in  his  Majefty's  Name,  to  authorize  and  require  you 
(taking  a  Conftable  to  your  Afliftance)  to  make  ftrid  and  diligent. 
Search  for  the  Authors,  Printers,  and  Publifhers  of  a  feditiousand 
treafonable  Paper,  intituled  The  North  Briton,  Number  XLV. 
Saturday  April  23d,  1763,  printed  for  G.KearJlejy  in  Ludgate- 
Street,  London  -,  and  them,  or  any  of  them,  having  found,  to 
apprehend  and  feize,  together  with  their  Papers,  and  to  bring  ia 
fafe  Cuftody  before  me,  to  be  examined  concerning  the  Premifes, 
and  further  dealt  with  according  to  Law.  In  the  due  Execution 
whereof,  all  Mayors,  Sheriffs,  Juftices  of  the  Peace,  Conftables, 
and  all  others  his  Majefty's  Officers  civil  and  military,  and  loving 
Subjects,  whom  it  may  concern,  are  to  be  aiding  and  afliftingto 
you  as  there  fhall  be  Occafion.  And  for  fo  doing  This  (hall  be 
your  Warrant.  Given  at  St,  James's  the  Twenty-fixth  Day  of 
Jpril  1763,  in  the  Third  Year  of  his  Majefty's  Reign. 

To  Nathan  Carrington,  John  Money,. 

James  Wat/on,  and  Robert  Black-  T>mk  Halifax. 

7nore^  Four  of  his  Majefty's  Mcf- 
fengecs  in  Ordinary. 

Before 
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Before  this  Warrant  was  executed,  the  proper  Officers  of  the 
Crown  had  given  their  Opinion  that  The  North  Briton,  N*".  XLV. 
was  "  a  moft  infamous  and  feditious  Libel,  tending  to  inflame 
*'  the  Minds  and  alienate  the  Affections  of  the  People  from  his 
'*  Majefty,  and  to  incite  them  to  traiiterous  Infurredions  againft 
"  his  Government,  and  punilhable  as  a  Mifdemeanour  of  the 
"  higheft  Nature,  in  due  Courfe  of  Law,  by  Indictment  or  In- 
*'  formation." 

The  Publidier  and  Printer  having  been  taken  into  Cuftody  by 
virtue  of  the  above  Warrant,  upon  their  Examinations  before  the 
Earls  of  Egremont  and  Halifax,  his  Majefty's  Principal  Secretaries 
of  State,  declared  that  Mr.  ^ohn  Wilkes y  of  George-fireet^  Wefi- 
m'tnfter^  was  the  Author  of  The  North  Briton  N°.  XLV. 

This  Evidence  being  laid  before  the  proper  Officers  of  the 
Crown,  they  were  of  Opinion  that  "  the  Publication  of  a  Libel, 
*'  being  a  Breach  of  the  Peace,  is  not  a  Cafe  of  Privilege,  and  that 
*'  Mr.  Wilkes  might  be  committed  to  Prifon  for  the  fame :" 

On  Saturday  the  30th  of  April  1763,  Mr.  Wilkes  was 
taken  into  Cuftody  of  a  Meflenger,  by  virtue  of  the  above 
Warrant,  and  was  the  fame  Morning  brought  before  the  Earls 
of  Egremont  and  Halifax,  his  Majefty's  Principal  Secretaries  of 
State,  in  order  to  his  being  examined  by  them  in  Relation  to 
the  faid  Libel,  and  was  afterwards  committed  to  the  Tower,  he 
not  offering  or  fubmitting  to  give  Bail,  it  never  having  been 
doubted  but  that  his  Offence  was  a  bailable  Offence.  The  War- 
rant for  his  Commitment  was  in  the  Words  following  : 

Charles- 


[   +   3 

Charles  Earl  of  Egre'mont,  and  George  T>unk  Earl  of  Halifax, 
Lords  of  his  Majcfty's  moft  Honourable  Privy  Council,  and 
Principal  Secretaries  of  Statc^  &c. 

Thefe  are,  in  his  Majefty's  Name,  to  authorize  and  require  you 

to  receive   into  your  Cuftody  the  Body  of  John  JVilkes^  Efq; 

herewith   lent  you,  for  being  the  Author  and  Publifner  of  a 

moft  infamous  and  feditious  Libel,  intituled  The  North  Briton-, 

N^.XLV.  tending  to  inflame  the  Minds  and  alienate  the  Affcdions 

of  the  People  from  his  Majefty,  and  to  excite  them  to  traiterous 

infurredions  againft  the  Government;  and  to  keep  him  fafe  and 

clofe  until  he  fnall  be  delivered  by  due  Courfe  of  Law ;  and  for 

fo  doing  this  fhall  be  your  Vv^arrant.     Given  at  ^5^.  James's  the 

Thirtieth  Day  q'l  Aprily  1763,  in  the  Third  Year  of  his  Majefty's 

Reign. 

Egremont,  (L.  S.) 

T)imk  Halifax.  (L.  S.) 
To   the  Right  Honourable  John  Lord 

Berkley  of  Stratton^  Conftable  of  his 

Majefty's  Tower  of  London^  or  to  the 

Lieutenant  of  the  faid  Tower,  or  his 

Deputy. 

^'"  yrtfHT  "^"^  2d  of  Majy  \j6^,  Mr.  Wilkes  was  brought 
up  by  2i  Habeas  Corpus  into  the  Court  of  Common  Pleas,  wiien 
fcvcral  Exceptions  were  taken  by  his  Counfcl  to  the  Form  of  the 
Warrant  of  Commitment,  which  were  all  afterwards  over-ruled. 
Another  Objedion  was  taken,  that  Mr.  Wilkes^  being  a  Member 
of  Parliament,  was  privileged  from  being  arretted  for  the  Offence 

3  where- 
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wherewith  he  was  charged  in  the  Warrant  of  Commitment,  and 
therefore  ought  to  be  difchargcd  out  of  Cuftody. 

The  Court  took  Time  to  confider  of  the  Objedions  till  Friday 
the  6th  oi  May,  176^,  when  they  were  of  Opinion  that  the 
Warrant  for  his  Commitment  to  the  Tower  was  good,  both  in 
Form  and  Subftance,  notwithftanding  the  Objections  Mr.  Wilkes's 
Counfcl  had  taken  to  it. 

But  with  refped  to  the  Point  of  Privilege,  the  Court  were 
unanimoufly  of  Opinion,  that  the  being  the  Author  and  PubUfher 
of  an  infamous  and  fedirious  Libel  of  the  Tendency  exprefled  in 
the  Warrant  of  Commitment,  was  an  Offence  for  which  a  Mem- 
ber of  the  Houfe  of  Commons  ought  not  to  have  been  committed 
to  Pcifon,  or  compelled  to  give  Bail. 

The  Account  Mr.  Wilkes  or  his  Friends  publidied  in  thzTublic 
Ledger  of  Saturday  May  the  7th,  of  what  pafled  in  the  Court 
of  Common  Pleas,  on  that  Occafion  will,  from  the  Perufal  of 
the  following  Sheets,  appear  to  be  a  grofs  Refleaion  on  the 
Court,  and  an  Impofition  on  the  Public. 

iJje  Suhjlaitce  cf  the  Argument  of  the  Lord  Chief 
Jujiice  Pratt  in  the  Cafe  of  Mr,  Wilkes,  fo  far  as 
relates  to  his  Privilege  as  a  Member  of  the  Hotfe  of 
Commons, 

1  now  come  to  the  Third  Objection,  which  is  Mr.  Wilkes's 
Claim  here  as  a  Member  of  the  Houfe  of  Commons.  We  are 
all  of  Opinion  that  he  is  intitled  to  his  'Privilege ^  and  that  he 

B  ought 
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ought  to  he  difiharged.  In  the  Firft  Fiace,  we  are  bound  to  take 
Norice  of  ir.  He  is  r.dmirtcd  by  the  King's  Serjeants  to  be  a 
Member  of  the  Houfe  of  Commons  ;  and,  if  it  was  not  admitted, 
we  are  clearly  of  Opinion  that  Mr.  Wilkes  would  have  had  a 
Ri£;ht  to  produce  legal  Evidence  tofhcvv^  that  Fact.  As  there  is  no 
Jcf^al  Method  for  him  to  polTefs  the  Court  of  that  Matter,  this 
Method  muft  be  allowed,  becaufe  otherwife  he  would  be  with- 
out Remedy. 

In  the  Cafe  of  the  Seven  Bifhops  the  Court  took  Notice  of 
this  Privilege,  from  the  Defcription  given  of  thofe  Spiritual 
Lords  in  the  Body  of  the  Warrant,  which  was  inferred  in  the 
Return. 

If  Mr.  Wilkes  had  been  fo  defcribed  in  this  Warrant,  we  muft 
have  taken  the  fame  Notice  of  it  upon  the  Face  of  the  Warrant. 
If  that  would  have  been  io^  fhali  it  be  faid  that  Mr.  Wilkes  muft 
lofe  his  Privilege,  becaufe  that  Addition  to  his  Name  is  omitted 
by  thofe  who  committed  him  ?  The  Law  would  never  fufler  that 
to  be  the  Cafe  i  it  would  leave  the  Liberty  and  Privilege  of  a 
Member  of  Parliament  in  the  Power  of  the  Juftice  of  the  Peace, 
or  inferior  Magiftrate  who  committed  him;  nor  do  I  apprehend 
any  Writ  of  Privilege  could  ifluc,  becaufe  there  is  no  Suit  againft 
him  in  this  Court  j  neither  do  the  King's  Serjeants  fuggeft  there  is 
any  other  Way  to  make  it  appear,  and  have  the  Benefit  of  it ; 
therefore,  as  it  is  brought  before  us,  it  is  proper  for  us  to  flate  and 
determine  it,  and  we  are  bound  to  do  it. 

Thi5 
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This  is  evident  from  the  Cafe  of  the  Seven  Bifhops,  where  all 
the  Counfcl  on  both  Sides  concurred  in  arguing  tlie  Point,  and 
the  Court  determined  it, 

I  fliall  by  and  by  allude  to  a  Cafe  that  happened  lately  in  the 
Houfe  of  Lords. 

4  Infi.  25.  Lord  Coke  lays  down  the  Privilege  of  Parliament, 
and  he  lays  it  down  as  a  Matter  cognizable  by  the  common  Law  ; 
he  fays  the  Common  Law  allows  it,  and  enumerates  in  feveral 
Inftances  v;here  it  has  lain  for  the  Body  of  a  Member. 

"  Privilege  of  Parliament  in  Informations  for  the  King. 
'^  Generally  the  Privilege  of  Parliament  do  hold,  unlefs  it  be  in 
*'  Three  Cafes,  viz.  T'reafon^  Felony^  and  the  'Peace  "  He  refers 
to  the  Parliament-Roll  in  Henry  the  6ih's  Time.  I  had  recourfe 
to  it,  in  Sir  Robert  Cottons  Abridgment.  IV.  B.  was  comimitted  to 
the  Fleet  in  Execution  for  Debt,  and  was  delivered  by  the  Privi- 
lege of  the  Commons.  It  is  there  faid,  they  have  no  Right  to  it 
in  l^reafoUy  Felony^  or  the  Peace. 

In  the  Trial  of  the  Seven  Bifhops  thefe  Words  arc  expounded  to 
be  Sureties  of  the  Peace.  The  Council  for  the  Crown  admitted 
that  to  be  the  true  Rule  of  Privilege,  and  the  Court  determined 
that  to  be  the  Rule. 

12.  Mod.     The  King  againfl:  Cw/^^Z/dT. 

Lord  Chief  Juftice  Holt  fays,  \Vhereas  it  is  faid  in  our  Books   . 
that  Privilege  is  not  to  be  allowed  in  Treafon,  Felony,  or  the 

3  Peace, 
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Peace,  that  muft  be  where  Sureties  are  required,  Supplicavits,  cJ^r. 
but  in  Informations  or  Actions  they  are  intitlcd  to  it. 

So  in  Lord  Tankerville's  Cafe  in  the  Houfe  of  Peers  (which  is 
not  in  our  Books,  and  therefore  regularly  we  ought  not  to  take 
Notice  of  ir;  but,  in  Points  of  Privilege,  I  do  not  think  it  im- 
proper to  look  into  the  Rolls  of  Parliament,  becaufe  there  the 
Points  are  determined  with  proper  Authority)  it  was  determined, 
that  an  Information  for  Bribery  was  clearly  within  the  Cafe  of 
Privilege,  though  that  is  contra  pacem.  All  Proceedings  by 
Information  are  fo  j  yet  that  is  only  a  conftrudtive,  not  an  aduai 
Breach  of  the  Peace  j  nor  doth  it,  in  this  Cafe,  make  any  Dif- 
ference. 

This  Privilege  is  mentioned  in  feveral  Statutes ;  the  Sratutc  of 
King  JVilliam  relating  to  Privilege,  and  that  of  the  2d  &  3d  Qi  Anne 
which  gives  a  Remedy  againfl;  all  Perfons,  Commons  and  Lords, 
guilty  of  Offences  in  publick  Affairs,  that  ftates  it  to  be  the  Privi- 
lege of  Parliament. 

That  being  the  Nature  and  Extent  of  the  Privilege,  confider 
what  we  have  before  us. 

I  (hall  confider  the  Objection  in  both  Lights,  fuppofing  it  to  be 
either  for  a  Breach,  or  Sureties,  or  Articles  of  the  Peace. 

It  hath  been  contended  that  a  Libel  is  an  adual  Breach  of  the 
Peace. 

Lord  Coke  fays,  a  Libeller  it  feems  may  be  bound  for  his  good 
Behaviour  5  fuch  Libels  tend  to  and  greatly  excite  a  Breach  of 
the  Peace. 

Hicks's 
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Hicks  sCzky  Hob.  215.  It  was  a  private  Libel,  and  there  held 
to  be  a  Provocation  to  a  Challenge  and  to  the  Breach  of  the 
Peace. 

The  Meaning  of  this  is,  that  a  Libel  was  a  Provocation  to  a 
Breach  of  the  Peace. 

I.  Leving.  139.  The  Defcription  of  a  Libel  is,  that  it  tends  to 
a  Breach  of  the  Peace;  the  utmc^l  that  can  be  faid  is,  that  a 
Breach  of  the  Peace  either  might  or  might  not  follow  from  it. 

It  will  be  hard  to  contend  that  that  which  leads  only  to  a  Breach 
of  the  Peace,  is  a  Breach  of  the  Peace. 

Though  I  might  admit,  for  the  fake  of  Argument,  that  a  Libel 
is  a  Breach  of  the  Peace  in  a  large,  liberal,  and  extenfive  Light, 
yet  it  does  not  require  Sureties,  or  that  a  Man  fhould  be  bound 
to  the  Peace. 

I  do  not  find  an  Inftance  where  it  was  determined  that  a  Li- 
beller is  liable  to  be  bound  to  the  Peace;  neither  Lord  Hale  nor 
Walton  mention  it ;  though  they  have  mentioned  Forty  Inftances 
wherein  Sureties  are  required,  they  do  not  take  Notice  of  a  Libel. 

Walton  inftances  where  Sureties  for  good  Behaviour  may  be 
required;  he  fays.  Sureties  for  good  Behaviour  may  be  demanded 
in  thefe  Cafes,  enumerating  a  great  Number,  without  mentioning 
the  Cafe  of  Libels. 

When  one  comes  toconfider  the  Nature  of  the  Cafe,  I  cannot 
think  any  thing  can  be  more  abfurd  than  to  demand  Security  of 
the  Peace  of  a  Libeller.     How  is  the  Peace  broke  by  an  inflam- ' 

C  matory 
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matory  Paper,  from  an  Apprchcnfion  that  other  Perfons  may  be 
excited  to  break  the  Peace  ?  It  is  to  make  him  bind  himfelf  that 
other  Perfons  may  not  break  the  Peace ;  after  he  is  bound,  there 
can  be  no  Breach  of  the  Recognizance  without  an  adual  Breach 
of  the  Peace. 

In  the  Cafe  of  the  Seven  Bifhops  indeed,  Three  of  the  Judges 
determined  that  Sureties  of  the  Peace  may  be  demanded  againft 
a  Libeller. 

This  Opinion  was  owing  perhaps  to  the  dark  infenfible  State 
of  Juftice  in  thofe  Days.  If  you  look  at  the  Trial,  you  will  fee 
the  Progrefs  of  the  Point  j  you  will  fee  that  the  King's  Counfel 
firft  affirmed  the  Propofition  without  Argument  or  Authority, 
and  the  Court  confirmed  it.  Toijuell,  the  only  honeft  Man  of  the 
Four,  gave  no  Opinion  at  all,  but  defired  further  Time  to  confider 
of  it. 

I  would  not  fay  fo  much  of  Judges,  but  every  body  knows  one 
of  thefc  Judges  was  a  notorious  Papiftj  be  that  as  it  will,  I  deny 
that  Cafe  to  be  Law. 

Suppofc  in  that  Cafe,  That  Bail  was  required  ;  I  ihould  appre- 
hend that  even  the  Privilege  of  Parliament  would  not  be  taken 
away  till  ihc  Security  of  the  Peace  is  demanded  and  refufed  i 
then  a  Member  of  Parliament  might  be  committed. 

Lord  Chief  Juftice  Holt  fays.  That  a  Breach  of  the  Peace  is 
to  be  intended,  where  Surety  of  the  Peace  is  required. 

The  Perfon  of  a  Member  ought  to  be  facred,  even  if  he  fhould 
commit  a  Mifdemeanor,  unlcfs  it  is  abfolutely  neccllary  to  con- 
fine 
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fine  him  to  prevent  further  Mifchief :  We  are  therefore  all  of 
Opinion,  that  Mr.  Wilkes  is  intttled  to  his  Trivilege  of  Tarlia- 
menty  and  therefore  he  mujl  be  difcharged. 

Copy  of  the  Rule   or  Order   of  Court  for  difcharging 

Mr.  Wilkes. 

fones.  Eafter  Term,  in  the  3d  Year  of  King  Geo.  III. 

On  the  Behalf  of  John  IVilkes,  Efquire,  Friday  May  6th. 
Upon  reading  a  Rule  made  on  Tuefday  laft,  and  the  faid 
John  Wilkes  being  brought  into  this  Court,  purfuant  to 
the  faid  Rule,  by  Charles  Rai?jsJord,  Efquire,  Deputy  Lieu- 
tenant of  the  To-juer  of  London ;  and  on  reading  the  Writ 
of  Habeas  Corpus  directed  tojohn  Lord  Berkley  of  Stratton^ 
Conftable  of  his  Majcfly's  faid  Tower  of  London,  or  to  the 
Lieutenant  of  the  faid  Tower  or  his  Deputy,  and  the  Re- 
turn thereof  made  by  the  faid  Charles  Rainsford-,  and  on 
hearing  Counfel  as  well  on  Behalf  of  his  Majefty  as  of  the 
faid  John  Wilkes-,  and  it  being  admi'tred  by  the  Counfel 
for  the  Crown  that  the  faid  John  Wilkes  is  a  Member  of  the 
Houfe  of  Commons;  it  is  ordered,  That  the  faid  John 
Wilkes.^  by  rcafon  of  his  Privilege  of  Parliament,  be  dif- 
charged  out  of  the  Cuftody  of  the  faid  Charles  Rainsford. 

^y  the  Court. 

Serjeants  Hewitt,  Whitaker,  NareSy  Ex.  Taramir, 

and  Davy,  for  the  Crown. 

Serjeant  Glynn  for  Mr.  IV i Ikes. 

The  unanimous  Determination  of  one  of  the  King's  fupcrior 
Courts  of  Juftice  in  Weftminftcr-hall,  in  a  Caufc  of  a  criminal 
Nature  properly  before  them,  and  within  their  ufual  Cognizance 

and 
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and  Jurifdidion,  ought  certainly  to  be  treated,  while  it  remains 
in  Force,  with  Refped  and  Deference  5  but  notwithftanding  this, 
by  the  very  Nature  of  our  Conftitution,  which  confiders  the  beft 
Judges  as  Men,  and  confequently  fallible^  and  liable  to  Error 
andMiftakes,  every  Subjed  is  at  Liberty  to  examine  with  Tem- 
per and  Candour  the  Force  and  Weight  of  the  Authorities  on 
which  they  founded  their  Determination.  If  this  be  the  Right  of 
the  Subjed  in  common  Cafes,  it  cannot  be  doubted  of,  or  thought 
improper,  in  the  Cafe  of  a  Determination,  which,  to  many  well- 
intentioned  Perfons,  appears  alarming  and  liable  to  Objedions^ 
and  to  be  attended  with  Confequences  that  may  afFed  the  Liber-' 
ties  and  Properties,  if  not  the  future  Safety  and  Well-being  of 
the  King  and  his  People.  If,  in  confequence  of  this  Inquiry,  the 
Opinion  of  the  Judges  of  the  Common  Pleas  fliall  appear  to  be 
grounded  in  Law  and  Reafon,  it  may  polTibly  hereafter  deferve 
the  Attention  of  one  or  both  Houfes  of  Parliament  to  explain  or 
vary  the  Law  and  Ufage  of  Parliament  in  this  Particular. 

If,  on  the  other  fide,  the  Determination  of  the  Judges  of  the 
Court  of  Common  Pleas  fhall  appear  to  be  ill-founded,  the  Au- 
thor's Arguments  will  not  be  without  their  Ufe  to  the  Publick, 
as  they  will  probably  be  confidcred  by  the  Judges  of  any  other 
of  the  King's  fupreme  Courts  of  Juftice,  before  whom  this  great 
Qiieftion  may  come  to  be  agitated  in  a  legal  Courfe  of  Pro- 
ceeding {a).  The  particular  Cafe  lately  before  the  Court  of  Com- 

{a)  The  Attorney   General,   on  the   9th  of  May^    filed  an    Information   in 
the  Court  of  King's  Bench  againft  Mr.  IVilkes^  for   the  Libel  in  queOion,  and 
he  was  ferved  the  iame  Day  with  the  ufual  Procefs  to  appear  thereto,  and  anfwer 
lifcs  the  next  Day:  Upon  this  Mr.  JP'ilhes  might,  if  he  had  thought  pro- 


per,  have  appeared,  or  called  upon  the  Court  of  King's  Bench  for  their  Upinion 
•with  rcfpedt  to  his  Claim  of  Piivilege. 
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mon  Pleas  is  chfed^  and  incapable  of  being  fet  right  by  the 
fame  or  any  other  Court,  fliouid  it  appear  to  be  ever  fo  much 
miftaken,  as  no  Appeal  or  Writ  of  Error  can  be  brou^^ht 
from  it. 

The  Precedents  relied  upon  to  prove  that  Privilege  extends  to 
the  prefent  Cafe  were  principally  thcfe  : 

I.  That  Lord  Chief  Juftice  Coke,  in  his  4th  Inftit.  Title  Privi- 
lege of  Parliament,  fays, 

*    *'   Privilege   of  Parliament   in  In-     *  Rot.  Pari.  an.  17  Ed.  4. 
«  formations  for  the  King.  Generally  the     ^s' 3l:RaM.a^n;8Rt 
'*  Privilege  of  Parliament  do  hold,  unlefs     "■■^'7'  Videinfrap.     . 
"  it  be  in  Three  Cafes  5  viz.  Treafon,  Felony,  and  the  Peace." 

This  being  only  the  Didum  or  Opinion  of  the  Lord  Chief 
Juftice  Coke^  drawn  from  the  Authorities  quoted  by  him  in  the 
Margin,  an  Enquiry  into  thofe  Authorities  becomes  neceflary  5 
the  Reference  to  the  Year-Book  of  the  21  Ed.  4.  fol.  38,  39.  is 
nothing  to  the  Purpofc,  there  being  nothing  in  either  of  thofe 
Pages  relative  to  Privilege  5  it  is  a  Report  of  a  Proceeding  in  the 
Court  of  King's  Bench  upon  a  Writ  of  Error,  brought  on  a  Judg- 
ment in  the  Common  Pleas  in  anAdion  of  Debt,  in  wKiohJohn 
Atwell,  Mayor  of  Exeter,  was  Plaintiff,  againft  Johji  Baylor ; 
in  which  there  is  not  the  leaft  Mention  of  Privilege  of  Parlia- 
ment. The  Reference,  Vide  infra  p.  is^  upon  Perufal  of  the 
reft  of  this  Chapter,  not  to  be  met  with. 

O  Mr. 
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Mr.  Trynnc^  in  his  Preface  to  the  2d  Edition  of  Sir  Robert 
Cottons  Abridgment  of  the  Rolls  of  Parliament,  pablifiied  in 
J  689,  gives  this,  among  other  Cautions,  to  his  Readers: 

"  I  fhall  crave  Leave  to  give  the  Readers  fome  few  Cautions 
*^'  touchinj^  all  forts  of  Abridgments  in  the  Grofs,  and  this  m 
*'  Individuo. 

''  I.  Let  all  Profeflbrs  of  the  Law  and  other  Studies  beware, 
''  left  through  Slothfulnefs,  Eafe,  or  Negligence,  they  more 
*'  ftudy  and  make  ufc  of  Abridgments  in  their  Profellions  than 
"  of  the  original  Law-Books,  Statutes,  Authors  abridged  to 
'^  their  Hands,  left  they  divert  them  to  clofe  and  (hallow  Cifterns, 
''  whofe  Leifure  might  ferve  (as  they  fhould  principally  endea- 
"  vour)  to  be  well  acquainted  with  the  deep  and  open  original 
^'  Springs,  Authors,  and  Records  themfelves  epitomifed  in  and 
''  by  them,  whofe  Abridgments  will  only  enable  them  to  know 
'*  but  a  little,  and  that  fuperficially  at  fecond  hand,  but  not 
''  thoroughly  inftrud:  them  to  underftand  much.    , 

"  2.  When  they  have  any  fpecial  Occaiion  to  make  publick 
*'  Ufc  for  themfelves,  their  Clients,  or  others,  of  any  Statutes> 
"  Law-Books,  Records,  in  this  or  any  other  Abridgment,  let 
*'  them  be  fare  to  refort  to  the  Originals  themfelves,  and  not 
*"'  rely  upon  the  Abridgments  alone^  to  prevent  Miftakes,  Errors> 
*'  yea  the  Lofs  of  their  Reputations,  if  their  Abridgments  fhould 
''  mifguide  them.  For  as  the  original  Records  and  Authors 
^'  abridged  are  far  more  authentick  than  the  Abridgments,  fo 
*•  they  arc  commonly  more  full  and  fatisfa£tory  (containing 
*'  fundry  Reafons,  Circumftances,  and  fometimes  Matters  both 
**  of  Fact  and  Law,  which  the  Abridgments  omity  curtail,  and 

perchance 
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"  perchance  midake)  and  are  beft  for  Ufe.  It  is  dangerous 
"  raking  any  thing  upon  Truft  from  Abridgments,  or  others  Re- 
'*'  ports  alone  in  Matters  oi  publick  or  private  Concernment. 
"  This  was  the  Overfight  of  that  great  Ornament  of  our  Law  Sir 
"  Ed-JoardCoke,  who  by  trufting  to  other  Mens  Abx^idgments 
"  and  Notes  of  Records  (which  himfeif  had  no  Vacancy  to  ex- 
"  amine)  was  often  feduccd  by  them,  and  hath  thereby  feducsd 
"  others,  by  the  Miftakes  and  Mifrecitals  pubiilhed  in  h^ 
"  printed  Books  i  of  which  I  have  here  and  elfewhcre  given  the 
5'  Readers  fome  particular  Inftances,  to  teftify  both  his  and  theic 
*'  Miftakcs,  without  the  leaft  Intention  to  detra(ft  any  thing  from 
"  his  venerable  due  Worth  and  Memory." 

And,  in  another  Part  of  his  Preface,  Mr.  Vryane  adds  tliis 
farther  Caution; 

*'  In  the  Reading  of  this  Abridgment  I  {hall  advife  the  Reader 
*'  frji  to  diftinguifn  between  the  Parliament-Rolls  abbreviated, 
**  and  xhzAbridger's  Obfervations  on  them  here  and  there,  which 
*'  are  no  Tart  of  the  Record  it feJf:' 

Mr.  Trynne,  in  his  4th  Part  of  his  Regifter  of  Parliamentary 
Writs,  p.  622,  to  p.  865).  hath  a  whole  Chapter  or  Section 
N^  10.  with  this  Title:  *■  Compriiing  an  cxad:  Difcourfe  and 
"  Delineation  of  the  true,  jud,  antient,  legal  Bounds  of  the 
"  Privileges  claimed  enjoyed  by  old  EngUjh  Parliament  Mem- 
*'  bers,  Officers,  Servants,  by  irrefragable  Records,  Precedents, 
"  Judgments,  Reafons:  When  thefe  Privileges  begin,  cndj  to 
*'  what  Perfons,  Suits,  Adions,  Matters,  Caufcs,  they  extend  j 
"  to  what  not :  Who  were  and  are  the  proper  Judges  of  them, 

•'  and 
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"  and  their  Violaters : — With  a  Re£lification  of  Sir  Edward 
*'  Cokes  miftaken  Records,  and  other  Errors  concerning  the  vaft 
"  Extent  of  Parliament  Privileges/' 

In  this  Section  or  Chapter  Mr.  Frynne^  after  producing  feveral 
Inftances  of  Sir  Edward  Coke's  Miftakes  in  quoting  Records  he 
had  never  read,  proceeds  thus; 

4  inft.  p.  24,         "  Sir  Edward  Coke  had  a  ftrange  Unhappinefs 
^'  ^  '  "  above  any  I  have  met  with  to  mi  fetter  mijiake^ 

"  mifapply  both  Records  and  Precedents/'  And  in  Page  83(5, after 
enumerating  feveral  Inftances  of  Miftakes  of  this  kind,  he 
concludes  with  the  following  Words ; 

^^  Let  all  Students  and  Pra6lifers  of  tiie  Law,  from  this  and 

"  other  forecited  great  Miftakes  of  this  reverend  Judge,  hence- 

"  forth  beware  how  they  rely  or  build  upon  thefe  or  other  his 

*^  Records,  or  Inferences  from  them,  without  due  Examination 

*^  of  the  Records  themfelves,   and  his  Dedudions  from  them, 

*'  left   they   wrack   their   own  Reputations,   and  their  Clients 

*'  Caufes,  or  feduce  or  miflead  the  Houfe  of  Commons  (if  Mcm- 

*'  bets  of  it)  in  any  of  their  Debates  or  Votes  concerning  Par- 

"  liamcnts,  or  their  Privileges,  Proceedings,  wherein  he  is  fo 

"  frequently  and   grandly  miftaken  5  which  I  am  ncceflirate  to 

*•  mention,  for  the  Vindication  of  Truth  againft  Error,  the  In- 

''  formation  and  Reformation  of  all  feduced  by  his  Writings, 

*'  theHonour  of  Parliaments,  the  Benefit  of  the  prefent  Age  and 

*'  Poftcrity,  without  the  Icaft  Intention  to   derogate   from  the 

"  juft  Honour,  Merits,  or  Memory  of  this  reverend  dcceafed 

»'  Chief  Juftice," 

5-  Had 
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Had  the  Advice  of  Mr.  Trynne  been  attended  to,  this  Didum 
or  Opinion  of  Lord  Ch.  J.  Coke,  which  will  clearly  appear  to 
be  a  Miftake,  and  not  warranted  by  any  Refolution  of  Parlia- 
ment, or  any  other  legal  Authority,  would  probably  not  have 
been  relied  upon  as  the  great  and  leading  Foundation  of  the  Opi- 
nion of  the  Court  on  the  prefcnt  Queftion. 

The  Words  of  Sir  Robert  Cotto?2s  Abridgment  (the  Book  con- 
fulted  on  thisOccafion)  are  thefe  :  Page  ^Cf6, 

"  One  Wtlltam  Larke^  ^zivzxiX.  to  William  Milrede^     8  Hen.  6. 

N\  57. 
^*  a  Burgefs  for  London,  being  committed  to  the  Fleet 

*'  upon   an  Execution  of  Debt,  was  delivered  by  the  Privilege 

"  of  the  Commons  Houfe,  and  Authority  given  to  the  Chan- 

"  cellor  to  appoint  Certain  by  ComraiiHon  to   apprehend  him 

*'  after  the  End  of  the  Tarliament. 

"  Wherein  is  to  be  noted  that  there  is  no  Caufe  to  arrefl:  any 

"  fuch  Man,  but  for  Treafon,  Felony,  or  the  Peace." 

.1 
Thefe  laft  Words  are  the  Abridger's  own,  and  are  not  warranted 
by  the  Parliament-Roll,  as  will  appear  by  the  Pcrufal  of  the  fol- 
lowing Copy  of  the  Roll  referred  to  j  which  hath  on  this  Occa- 
fion  been  carefully  examined  by  Mr.  Rook  with  the  Original  Roll 
of  Parliament  in  the  Tower. 

Priount  les  Communes,  que  la  ou  un  William  Larbe  Rot*  Par.  8 
Servaunt  a  Wiilm.  Milrede  venant  al  voftre  Court  de  '  '  ^^' 
yeeft  Parlement  pour  la  Citee  de  Londres  en  le  Service  le  dit 
Willm.  Milrede  alorseftcant,  parSotylc  imagination  ct  conjcdure 
dun  Margcrie  Janyns  fuift  areflcz  en  le  C  ourt  Labbe  de  Weftm.  de 

E  Tipowders 
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?/>(?a'y^rjparlcsOiBcei'siIlocqucs,ct  dillocqucsremGevef«-r(9/?r^ 
Commune  Bank  per  brief  ^c-  corpus  come  caitja  al  Suit  de  dit  Mar- 
£!;erie  et  par  vcsjafl ices  de  voftre  dit  Bank  commaundez^ 'L'^r^/>r/- 
jon  de  Fietezi  la  en  prifone  detinez  a  prelent  par  force  d'un  jugge- 
ment doncz  erivers  le dirWilinn.  Larke  en  voftre  dit  Bank  par  vos  dirz 
luftices  i\  bien  au  caufe  que  le  dit  VVillm.  Larke  fuift  condempne 
al  Suit  dc  dit  Margerie  en  voftre  dit  Bank  en  un  Adion  de  trefpas 
en  ccs  Damages  dc  208  /.  6  j-.  8  d.  devant  lejour  de  SummoneZx 
de  kefi  voftre  Tarlement^  come  pour  fync  avous  a  faire  pour  ceo 
que  te  trefpas  fuift  tcovez  ove  force  et  amies. 

Pleafc  a  voftre  Roy  all  Magefte  de  confiderer  coment  le  dit 
Willm.  Larke  al  temps  de  dit  arreft  fuift  en  la  Service  de  dit 
V/illm.  Miltrede,  fuppofant  vraimcnt  par  le  Privilege  de  voftre 
Court  de  Parliament  deftre  quitez  de  toutz  arrcftes  durant  voftre 
did  Counfors  prife  par  Tre fan,  felonies  ou  Suerte  de  Tees  {a)  dor- 
deigner  par  autloritc  de  mefme  voftre  Parlement,  que  le  dit 
Willm.  Larke  pourra  cftre  delivcrez  hors  de  voftre  dit  Prifon  de 
Pletc  le  dit  Condcmpnation  Juggement  et  Execution,  ou  afcun 
dependantz  fur  yeell  cnvcrs  et  fur  luy  nient  obftant,  Salvant  toutz 
foitz  au  dit  Margerie  et  a  ces  Executours  leur  Execution  hors  le 
dit  juggement  envers  le  dit  Willm.  Larke  apres  le  fyne  de  dit 
Par  It  merit  et  auxi  de  gr  aunt  ier  par  atiBoritefitis  dite  que  null  de 
I'os  ditz  Lieges,  ceft  ajfav.  Srs.  Chivalers  pour  vos  Countees^ 
Citizeins  et  Burgeys  au  vos  Parlements  defore  aienirz  leur  Ser- 
vant z.  et  familiers  ne  fuycnt  afti-vement  arejiez  nc  en  prifon 

(a)  inftead  of  thefe  lafl:  Words  Suerte  de  Pees,  the  Abridger  of  the  Parliameat 
l^olls  hath,  in  his  Note  on  this  Record,  ufcd  the  Word  Pees  generally. 

dctenez 
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detcnez  durant  le  temps  de  'vos  parlementz,  fil  ne  foit  pur  7r^^- 
fotiy  felonie,  ou  Suerte  de  Tees,  come  de  fuis  et  dit. 

Le  Roy  par  advys  des  Seignrs.  Efpuelx  et  Temperelx  et  ales  R"* 
Efpeciaies  requeues  des  Communes  efteants  en  ceft  prefent 
Parlcment  et  atix'int  dell  {ij[ent  dii  Confeill  dtc  Margeri  Jannyns 
nomez  en  ceft  Petition  voet  et  graunte  par  audoritie  du  dit  Par- 
lcment, que  Willm.  Larke  nomez  en  la  dte  Petition  foit  deli- 
verez  au  prefent  hors  de  la  py'ifon  de  tleete\  Et  que  le  dit  Mar- 
gerie  ^/>rf  J  le  fyne  de  ceft  Tarlement  eit  fa  execution  del  jugge- 
ment>  quele  avoit  envers  le  dit  Willm.  en  le  Commune  Bank  fi 
come  il  eft  contenuz  en  mefme  la  Petition  en  mcfme  la  forme, 
come  ele  deuft  avoir  eu,  fi  fon  Juggement  unqucs  ne  fuift  execut 
Et  que  les  Juges  del  dit  Bank  facent  au  dit  Margerie  apreslafyn 
de  ceft  ^arlement.  Execution  du  dit  Juggement  par  capias  ad 
fatisfaciend  et  par  exigent  et  auxi  facent  procefle  pour  noftre  Seign. 
k  Roy  pour  fon  fyne  envers  le  dit  William  par  Capias  et  Exigent 
fi  come  eux  feroient,  fi  le  dit  Willm.  unques  nuft  efte  prifne  ne 
emprifone  par  caufe  du  Juggement  fufdit. 

Et  outre  le  Roy  vcet  par  auftorltie  de  mefme  le  Parlement, 
que  la  Chanceller  Denglererre  pour  le  temps  eftcant  de puys  It 
fyn  du  dit  Parlement  face  Commiflions  as  divers  parfonncs  par  fa 
difcretion  aftignees  de  prendre  le  dit  Willm.  et  luy  deliverer  au 
Gardein  de  Fiecte,  que  foit  tenuz  de  luy  recever  et  garder  tanque 
grcc  foit  faite  al  avant  dite  Margerie^  de  la  Somme  par  luy  re- 
covere  par  le  Juggement  de  fufdit,  &  au  Roy  de  ceo,  que  a  luy^ 
appartient  celle  partie. 

Et 
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Et  que  iccll  deliverauncc  au  dit  Gardcin  foit  de  mefme  leflfed 
pour  la  dite  Margerie,  come  ferroit  Execution  par  lui  fait  par 
Capias  ad  fatisfaciend'  afcune  variaunce  par  la  dite  Petition  ou 
lendoiTement  dicell,  et  le  Record  du  dit  recoverer  ou  afcun  autre 
chofc  nient  contrefteanr,  et  quant  a  la  remenant  de  la  Petition 

Le  Roy  S'advifera, 

The  Propofition  advanced  by  Lord  Ch.  J.  Coke,  and  for  Proof 
oC  which  he  cites  this  Record  of  Parliament,  was  that  Privilege  of 
Parliament,  held  in  Informations /^r  the  King,  and  that  generally 
it  held,  unlefs  in  the  Cafes  of  Treafon,  Felony,  dXidi  the  Peace. 

The  Reader  muft  have  obferved  that  William  Larke,  men- 
tioned in  this  Record,  was  not  arretted  on  an  Information  for  the 
King,  or  on  any  other  criminal  Profecution,  but  in  a  civil 
Adion,  at  the  Suit  of  Margery  J anyns  for  a  T^ebt ;  and  that  in- 
ftead  of  giving  any  Countenance  to  the  Conclufion  drawn  from 
it  by  Sir  Ed.  Coke  in  his  4  Inft.  zf.  it  is,  on  the  contrary,  an 
cxprefs  Authority  againfl:  it :  All  that  was  done  by  the  King  in 
Parliament  in  this  Cafe  v^as  the  pafllng  a  private  Ad,  by  Confent 
of  the  Plaintiff's  Couufel ;  but  with  refped  to  the  general  Claim 
of  Privilege  thereby  prayed  by  the  Commons,  *'  that  they  and 
*'  their  Servants  fhould  not,  for  the  future,  be  any- ways  arrefted 
"  or  detained  in  Prifon  during  the  Time  of  Parliament,  except /<?r 
'*  Felony  y  Treafon^  or  Surety  of  the  Peace  :"  Inftead  of  the  King 
and  the  Lords  granting  this  Claim  of  the  Commons,  it  was  denied 
and  rcjcded,  the  Anfwer  given  it  being  that  ufed  on  thofe  Occa- 
fions — LeRoy  S'advijera. 

5 

The 


C       21       ] 

The  Privilege  the  Commons  by  this  Petition  deflred  might  be 
granted  them  for  the  future  was,  a  general  Exemption  from  At- 
refts  diiring  the  Time  of 'Parliament  in  all  Cafes  except  for  Trea- 
fon,  Felony,  or  Surety  of  the  Peace. — This  Claim  was  newj  their 
Privilege  from  Arrefts,  as  it  thcnfiood,  being  applicable  only  toper- 
fonal  or  civil  Suits,  the  granting  it  would  have  extended  this  Privi- 
lege to  the  King's  Suits,  in  Cafes  where  they  were  fued  as  Debtors 
and  Accomptants  to  the  Crown,  and  to  many  other  Suits  and  Pro- 
ceedings, as  well  criminal  as  others,  to  which  Privilege  of  the 
Commons  was  then  underftood  not  to  extend.  This  without 
doubt  induced  the  Crown  wifely,  and  for  the  Good  of  the  Sub- 
ject at  large,  to  refufe  to  enlarge  the  Privilege  of  the  Commons  to 
the  Extent  they  defired. 

The  adopting  a  Principle  fo  inconiiftent  with  the  Safety  of  the 
Crown  and  the  Liberty  of  the  People^  in  the  Latitude  before- 
mentipned,  was  left  to  more  modern  Times. 

The  Writs  of  Privilege  apply  this  Claim  to  perfonal  and  civil 
Suits  only. 

In  a  Writ  of  Privilege  which  iflued  in  the  13th  Ed.  4.  to  the 
Court  of  Exchequer  for  one  Robert  Cojjn,  a  menial  Sei-vant  of 
Thomas  Seintleger,  a  Member  of  the  Houfe  of  Commons,  the 
Privilege  of  Members  and  their  Servants  from  Arrefts  is  ftated  to 

be  a  Privilege  at  Common  Law,  or  by  Prefcription. In  this 

Writ  of  Privilege  C^;2's  having  procured  a  new  Claufe,  exten<I- 
ing  it  to  the  not  filing  a  Member  or  his  Servant^  the  Barons,  after 
confiilting  --joith  the  reft  of  the  P'juelve  fudges^  difallowed  the 
Privilege  as  prayed,  and  gave  Judgment  for  the  Plaintiff  in  the 

P  Action— 
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A(^ion The  Record  of  the  wkioie  Proceeding  is  printed  in 

Trynne,  BreviaT^rL  Part  iv.  p.  75-7.  So  much  of  it  as  relates 
to  the  prefent  Point  is  in  the  Words  following ; 

Et  fuper  hoc  idem  Robertus  per  Attornatum  fuum  Predidnm 
dctu'it  hie  Breve  Domini  Regis  fub  Magno  Sigiilo  fuo  Claufum 
Thefaurario  &  Baronibus  hujus  Scaccarii  diredum,  cujus  Brevis 
tenor  Sequitur  in  hac  Verba. 

Edwardus,  Dei  Gratia  Rex  Angliai;  Franciae,  &  Dominus  Hi- 
bcrnisE,  Thefl^.  &  Baronibus  fuis  de  Scaccario  Saiurem  Cum  Secun- 
dum Confmtudiuem  in  Regno  NaJIro  Anglice  ha^enus  Optentam 
et  Approbatam  T)omm  Magnates^  et  Milites  Comitatuum,  ac 
Gives  et  Bu^genJ'es  Civitatum  et  Burgorum  ad  Parliamenta  noftra 
de  Summonitione  noftra  Venientes,  et  in  eifdem  Morantes  feu 
refidentes,ac  corum  fervientes  et  familiares  ratione  alicujus  Tranf- 
trrejjionis^  Computi^  Convent ionis,  feu  alterius  Contradius  Cu- 
jufcnnquey  dum  fie  in  Parliamentis  noftris  Morentur  Arrejiari 
minime  debeant,  imprifonari,  *  feu  imphcitari,  Et  jam  ex 
'^ravi  querela  diledi  &  fidelis  noftri  Thomx  Seintleger,  unius 
Militum  Com.  noftri  Surr.  accepimus  quod  licet  ipfe  ad  prasfens 
Parliaraentum  noftrum  de  Summonitione  noftra  venerit,  et  in 
eadem  moretur,  quidam  tamen  Thomas  Ryver,  Civis  &  Pellita- 
rius  London,  Confiderationem  ad  hoc  non  habens,  implacitet 
Coram  Vobis  in  Scaccario  Prxdido  per  Billam  Sive,  Breve,  inter 
Robertum  Cofyn,  Cuftodem  MagncX  Garderobx  noftrae,  alias 
didus  Robertus  Cofyn,  Civem  et  Mercerem  London,  fervien- 
tcm  prxdidi  Thorns,  qui  cum  eodum  Thoms  ad  prefens  Par- 
iiamentum  noftrum  venic  et  Serviens  Eamiliaris  Ejufdem  Thomac 

*  This  was  a  new  Privilege. 

cxifti^ 
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exiftir,  prout  idem  Thomas  Coram  Nobis  in  Cancellaria  noQra 
perfonalirer  Conftitutus  Sacramentum  pr;eftitit  Corporale  de 
Debito  quadraginta  et  unius  librarum  decern  Soldiorum  et  fexde- 
nariorum,  quod  idem  Johannes  a  prcefato  Roberto  exigir,  ut 
dicitur,  in  ipfius  Thomce  Seintleger  dampnum  non  Modicum  ct 
gravamen  &  contra  Confuetudinem  fupradiaum.  Vobis  Manda- 
mus quod  7^/7^/?  ejl  *,  tunc  placito  illi  coram  vobis  ulterius  tcnend. 
Supcrfedeatis  omnino,  ipfum  Robertum  contra  Confuetudinem 
prjediftam  non  Moleftantes  in  aliquo  feu  gravantes.  Tefte  m^ 
ipfo  apud  Weftm.  tertio  die  Novemb.  Anno  Regni  noftri  tertio 
decimo. 

Et  prxdidus  Robertus  Cofyn  jam  defendens  dicit,  quod  ipfe  et 
prxdidus  Robertus  Cofyn  indi£lo  Brevi  nominatus  funt  una  6c 
eadem  perfona,  &  non  alia  neque  diverfa,  et  quod  ipfe  eft,  et 
ditto  tertio  die  Novembris,  et  femper  poftea  fuit  Serviens  fami- 
liaris  prsdicti  Thomx  Seintleger,  et  cum  eo  ad  Parliamentum 
prsedidum  venit,  qu^  omnia  &  fmgula  idem  Robertus  Cofyn  pa- 
ratus  eft  verificare  prout  curia,  &c.  Unde  non  intendit  quod  ipfe 
ad  refpondend.  prasfato  Johi'  Ryver  ad  Adionem  fuam  pr^didl. 
Compelli  debcat,  et  petit  Judicium  et  Breve  prjedidum  fibi  al- 
locate &c.  Et  fuper  hoc  praediftus  Johannes  Ryver,  per  Ri- 
chardum  Blyfifet  Attornatum  fuum  petit,  quod  ipfe  Robertus  Co- 
fyn refpondeat  ei  in  praemiftis  Brevi  illo  non  Obftante,  et  quod 
Breve  iilud  pro  eo  quod  non  habetur,  nee  unquam  habcbatur  talis 
Confuetudo,  quod  Magnates  cr  Milites  Com.  ac  Cives  &  Bur- 
genfes  Civitatum  et  Burgorumad  Parliamentum  de  Summoniticne 

*  This  Claufe  made  it  frequently  necefTary  for  the  Judges,  to  whom  thefe  Writs 
of  Privilege  were  direded,  to  determine  concerning  the  Extent,  i^c.  of  the  Pri- 
vilege of  Members  of  the  Houfe  of  Commons. 

S  Regix 
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Rcglx  venlentium,  ac  eorum  familiares  rationc  alicujus,  Tranf- 

grcffionisDebiti,  Compmi,  Convcntionis,  aut  alterius,  contradus 

cujufcunque  dum  fic  in  Parliameiito  regio  morentur  minime  de- 

leant  implacitari,  prout  in   Brevi  illo  fpeclficatar  &  recitatur, 

difallocetur,  &  fiiper  hoc  vifo  &  prxledo  Brcvi  prasdido  per  Ba- 

roncs,  &:c.  habitoqiie  Avifamento  Jufticiariis  Domini  Regis  de 

ntrcqtie  Banco  in  hac  parte  5  quia  videtur  pra;fatis  Baronibus  de 

Avifamento  Jufticiarioram  piaedidorum,  quod  talis  habetur  et  ha- 

bcbatur  Confuetudo,  quod  Magnates  et  Milites  Com.  ac  Gives  et 

Burs[enres  Civitatum  et  Bur^orum  ad  Parliamentum   dc  Sum- 

monitione  regia  venientes,  ac  eomm  familiares^  ratione  alicujus 

Tranfgrelllonis,  Debiti,  Computi,  Conventionis,  Contractus,  cu- 

jufcunquc  dum  lie  in  Parliamento  Regis,  morentur  capi  aut  ar- 

reftari  non  debent,   fed  nuUam  hujufmodi  Gonfuetudinem  fore 

qmn  impiaci tar iy  .dcbcnt J  prout  in  Brevi  illo  Supponitur;  Ideo 

Confidcratum  eft  per  Barones  prcedidos,  quod  breve  illud  dif. 

aUocetur,  et  quod  prjcdidus,  Robertus  Cofyn  refpondear  prxfato 

Johanni  Ryvcr  ad  Billam  fuam  prxdictam  Brevi  praxlido  non  ob- 

ftante.     Et  fuper  hoc  ad  eundum  diem  Mercurii  if®  Diem  No- 

vembris  didus  Robertus  Cofyn  per  prsedidum  Attornatum  fuum^ 

dec.  nihil  dicit  in  barram  aut  excluftonem  dictse  Adionis  ejufdem 

Johis'  Ry ver.     Et  fuper  hoc  idem  Johes'  Ry ver  ex  quo  prxdidus 

Rob.  Cofyn  nihil  dicit  in  barram  aut  Exclufionem  dida:  Adionis 

cjufdem   ]ohis',  petit   judicium   fuum  in    prasmiflls,  et  debitum 

fuum  prxdidum,  una  cum.  dampnis  fuis  pra:didis  fibi  in  hac  parte 

adjudicari,  &c.     Etquia  Curia  pcxdicta  ad  prefens  non  avifatur 

ad  judicium  reddendum  in  prxmiilis,  ideo  datus  eft  dies  pra:fatis 

Johi'  6c  Roberto  de  premiftis  in  eodum  ftatu  quo  nunc  ufque  in 

Octabis  Sancti  Hillarii  ad  audiendum  judicium  fuum  inde. 

Ad 
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Ad  qucm  diem  pra^d ictus  Johes'  venit  hie  per  predict.  Attor- 
natum  faum,  &  petit  Judicium  in  prxmillis,  ut  prius,  &;c.  SupsF 
quo  vifis  praimiiiis  per  Barones  prisdidos  habitaque  inde  delibera- 
tione  plenaria  inter  cofdem  Confideratum  efl:  per  cofdeniBaronse^ 
quod  prjedidus  Joiies' Ryver  recuperet  verfus  pricfaruQi  Robertum 
Cofyn  Dcbitum  fuum  prxdidum,  quadraginta  Librarum  decern 
iblid,  et  fex  denar.  et  dampna  liia  prsdida,  tam  Occafione  injufta: 
dctentionis  Debiti  illius,  quam  pro  mills  et  Cuftagiis  Cms  Circa 
fcctam  mam  prsedictam  in  hac  parte  appuncc.  taxata  per  cofdem 
Barones  ad  viginti  &  fex  folidos  &  octo  denaiios,  qus  quidera 
fumme  in  toto  fe  attingunt  ad  Summam  quadraginta  &  duarum 
librarum  decem  &  feptem  folidorum  &  duorum  denar.  et  quod 
prxdicr.  Robertus  Cofyn  fit  in  mifericordia  Domini  Regis,  &cJ 

The  next  and  only  remaining  Authority  quoted  by  the  Lord 
Chief  Judice  Coh  in  fupport  of  his  Propofition  is,  the  Parliament- 
Roll  of  17  £^.4.  N°  36. 

This  Record  was  not  cited  or  relied  upon  by  the  Court  in  the 
Cafe  of  Mr.  IVtlkes. 

In  Cotton's  Abridgment,  Page  704,  this  Cafe  is  referred  to  as 
N^  36  on  the  Parliament- Roll,  inftead  of  N^  35*,  N^  36  having 
no  relation  to  Privilege  of  Parliament ;  but  in  this  Sir  Edward 
Coke  faithfully  adheres  to  the  Abridgcr's  Miftake,  quoting  it  as 
being  entered  N^  36  on  the  Roll  of  Padiament,  whereas  the  true 
Number  is  N.  35-. 

Bifhop  Burnet y  in  his  Life  of  Lord  Ch.  J.  Hales^  in  a  Lift  of 
Manufcripts  of  his  not  publi(hed,  mentions  the  following  : 

Gr  "  Preparatory 
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"  Preparatory  Notes  touching  Parliamentary  Proceedings, 
"  2  Vol.  Quarto." 

This  Manufcript  is  not  amongft  his  other  Law  MSS.  in  the 
Library  of  tlic  Society  of  Lincoln  s  Inn^  and  it  does  not  appear 
whether  they  were  the  Judge's  own,  or  the  Colledion  of  any  other 
P^rfon. 

In  1 707,  there  was  publifhed  a  Work,  intituled,  fke  original 
To'jjcr  and  Jurifdi£iion  of  Parliament,  faid  to  be  a  Manufcript 
of  the  late  Judge  Hale's.  In  this  Book,  Page  20.  Title  Privilege 
of  Parliament,  there  are  the  Two  following  Paragraphs : 

"  Rot.  Pari.  17  Ed.^.  N""  33.  iSc  21  Ed.^.  fol.  38,  o,c).  Pri- 
"  vilef^e  of  Parliament  allow'd  in  Cafe  of  Information  for  the 
*'  King. 

"  Rot.  Pari.  8  U.  6.  N°  S7'  Generally  the  Privilege  of  Parlia- 
*'  ment  doth  hold,  unlefs  it  be  in  tliefe  Cafes  5  viz.  Treafon, 
'''  Felony,  and  Breach  of  the  Peace." 

Thcfe  Paragraphs^  and  that  in  4  Inft.  25.  were  probably  tran- 
fcribed  from  the  fame  miftaken  Source. 

Sir  Matthew  Hales's  Manufcrtpt  in  the  Reference  to  the 
Pari.  Roll  of  the  ly  Ed.  4.  is  as  unfortunate  as  Lord  Ch.  ].  Coke- 
- — The  Parliament  Roll  of  the  ij  Ed.  4.  N^  33.  relates  to- 
Sheriffs  Returns,  and  not  to  Privilege. 

The  Roll  intended  to  be  referred  to  by  both  thefe  Authors 
was  certainly  that  of  17  Ed.  4.  n.  35.  which  will  nevcrthelefs  ap- 
pear, an  Perufal,  not  to  give  the  Icaft  Countenance  to  the  Pro- 

pofitioja 
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pofition  it  is  quoted  to  provc^ — that   Privilege   of  Parliament 
was  allowed  in  Cafe  of  Information  for  the  King. 

17  Ed.^.  N°  36. 
Cotton's  Abridgment,  p.  704. 
It  is  enaded,  That  John  Attwell,  a  Bur^efs  of  Exeter^  beino- 
condemned  during  the  Parliament,  in  f  he  Exchequer,  upon  Eic^ht 
feveral  Informations,  by  the  Purfuit  of  John  Taylor^  of  the  fame 
Town,  fhall  have  as  niany  Superfcdeas  therefore  as  he  will,  until 
his  coming  home. 

Rot.  Pari.  17  £^.4.  N°  35-, 
To  the  King  oure  Sovereigne  Lord,    Prayen  the  Commons 
in  this  prefent   Parlement  affembled.  That  whereof  Tyme  that 
mannys  mynde  is  not  to  the   contrary,  itt  hath   been  ufed  that 
the  Knights  of  the   Shyrs,   Cittezeins  of  Cittys,    Bur^^efles    of 
Burghs,  and  Barons  of  5   Ports  of  thys  your  Relme,  called  to 
any  of  the  Parliaments   of  your  noble  Progemtours,  and  yours 
amongft  other  Libertees  and   Franchifees  have,  hold,  and  ufed 
Privillidge  that  any  of  theme  fiould  not  be  impleaded  in  any 
Adlione  perfonell,  nor  be  attached  by  theire  Terfone  or  Goods- 
in  theire  coming  to  any  fuch  Parliaments  there  abydeing,  nor  fro 
thence  to  theire  proper  Home  reforting  ;   which  Libertees  and 
Franchifees  your  Highncfsto  your  Lciges  called  by  your  Auaoritec 
Royall  to  this  your  high  Court  ofTarliament  for  the  Shyi-s,  Cir, 
tees,  Burghs,  and  v.  Ports  of  thys  Realme,  by  your  Auctoritee 
Roialiatt  Comcncement  of  this  Parliament,  gracioudy  have  rati- 
fied and  confirmed  to  us  your  faid  Comones  no-jj  aficmbled  by 
your  faid  Royall  Coaundment  in  this  your  faid  prefent  Parliament  3 

and 
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uiiJ  ict  is  fo,  Sovcraine  Lord,  that  where  oon  "John  Attwelly  one 
of  the  Cityzens  of  the  City  of  Epceter,  coming  to  this  prcfenc 
Parlemcnt,  and  here  coatinuelly  attending  upon  the  fame  Jithen 
the  Comencement  thereof,  eon  John  Taylor,   calling  him  Mer- 
chant  of  the  faid   Citty    of    Exeter,    by    virtue  of    viij  divers 
fained  Informations   made  in  your  Efcheker,  hath  condemned 
the  faid   John  Attwell  during  this  prefent  Parlement,  by  the 
Defauite   of  Anfwere   of   the   faid    John    in    i6o /.  the  fame 
John  dayly  attending  upon  the  fame  Parlement,  and  not  have- 
ins  Knowleche  of  the  faid  Condempnations  5  upon  which  Con- 
dempnations  divers  and  feverall  Writts  been  directed  to  divers 
Sherriffs  of  thys  youc  Rcame,  {or^toi  fieri  facias,   and  fome  of 
capias  ad  fatisfaaendam  i   fo  that  the  faid  John  Attisuellmay  not 
have  his  free  departing  from  this  prefent  'Parlement  to  his  Home^ 
for  doubt e  that  both  his  Body,  his  Horfes,  and  his  other  Goods, 
and  Cattatlls   necejfarie  to  he  had  with  him,  (huld  be  put  in 
Executione   in  that  Behalf,    contrary  to   the  Privilidge  due  and 
accuftomed  to  all  the  Members  ufually  called  to  the  forefaidPar- 
lementsj  Be  it  therefore  ordered,  by  the  Advice  and  Afl'ent  of 
the  Lords  Spirkuell  and  Tcmporcll  in  this  prefent  Parlement  af. 
fcmblcd,  and  by  the  Audoritee  of  the  fame,  that  the  faid  Writs 
of  Execution,  and  every  of  them,  to  be  had  upon  the  fame,  in 
noe  wyfe  to  be  Executcur,  nor  hurtfull  to  the  faid  John  Attwell, 
his  Heirs  nor  Executours,  nor  any  of  theme  5  and  that  the  Chiefe 
Barrcne  of  the  fame  Exchequer  for  the  Time  being  have  Power  by 
this  Ordcnannce  to  grant  without  Denier  to  the  faid  fohn  Att- 
'u;ell,  his  Heirs  and  Executors,  and  every  of  theme,  fuch  and  a!s 
many  Writs  of  Superfedeas   upon  this  Ordenance,  to  every  fuch 
Sherriffe  or  SherrifFs  of  this  Rca^ic,  to  be  directed  to  furccafe  of 

any 
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any  Manner  of  Exccutione  in  that  Bchalfe  to  be  made  or  had  as 
by  the  faid  'John  Att'-joell,  his  Heirs  and  Executors,  and  every  of 
theme,  (hall  be  requifite  :  Saveing  allwey  to  the  forcfaid  John 
Taylor  his  forefaid  Judgments  and  Executions,  and  every  of  theme, 
to  be  had  and  fued  at  his  Pleafure  againft  the  faid  John  AttwelU 
at  any  Tyme  after  the  End  of  thys  prefent  Parlement,  this  Or- 
denance  notwithftanding. 

^°-  Le  Roy  le  voet. 

The  Privilege  claimed  by  the  Commons  in  this  Record  of  not 
being  impleaded  in  A6iioiis  perfojial,  and  of  not  being  attached 
by  their  Perfons  or  Goods  in  their  coming  to  Parliament^  there 
abiding,  nor  from  thence  to  their  proper  Home  returning^  is  dif- 
ferent from  that  they  claimed  the  8  Hen,  6.  and  from  what  the 
Barons  of  the  Exchequer^  affl/led  by  the  reft  of  the  twelve  Jiid<res, 
had  the  Year  before  determined  to  be  the  Rule  of  Privilcf^e  • 
wliich  Determination  remained  then  in  full  Force,  and  had  not 
been  queftioned  or  complained  of  in  Parliament.  Befides  this 
Privilege,  thus  claimed  by  the  Conimons,  is  not  granted  or  enadcd 
by  this  Record  j  if  it  had  been  fo,  inftead  of  proving  the  Pro- 
pofition  for  which  it  is  referred  to,  it  would  rather  prove  that 
the  Commons  were  not  intitled  to  it :  If  they  had,  Mr.  Attivell 
might  have  had  the  Benefit  of  it  by  Writ  of  Privilege  in  the  ufual 
Manner,  and  would  have  had  no  Occafion  for  the  Interpofition 
of  the  Legiflature  by  a  private  Act  of  Parliament,  made  purely 
in  this  particular  Cafe. 

The  Stare  of  tlic  Proceedings  mentioned  in  this  Record  to  have 
been  inftituted  in  the  Court  of  Exchequer  by  JohnT.'aylor  ':i.<^':i\i\^ 
John  Att^juellj  and  the  Provifo  at  the  End  of  tiie  Aft  for  faving 

H  to 
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to  'John  'Taylor,  the  Plaintiff,  his  forefaid  Judgments  and  Exe- 
cutions againft  the  faid  John  AtfiJiJeU^iKzi  the  End  of  that  Parlia- 
ment, prove,  to  a  Dcmonftration,  that  the  Eight  Judgments  ob^ 
tained  againft  ^^/•i^'Y//,  during  /^^5/Yr/w^  of  the  Parliament,  were 
not  in  Informations  for  the  King  for  any  publick  Offence  or  Mif- 
demeanor,  but  muft  have  been  Judgments  in  Informations  carried 
on  by  John  Taylor  as  a  private  Profecutor,  and  therefore  could 
not  relate  to  the  Cafe  they  are  relied  upon  to  prove. 

But  to  put  this  Point  out  of  Doubt,  the  Treafury  of  the  King's 
Remembrancer's  Office,  in   the  Exchequer,  hath   been  carefully 
fearched  for  the  Records  of  the  Judgments  in  QLiefiion  ;  and  it 
thereby  appears,  that  Eight  Suits  were  commenced  in  Trinity  Term, 
1 6  Ed.  4.  by  John  Taylor  as  a  common  Informer,  who  flied  qui 
tamproT)Qmino  Rege  quamprofeipfo,  for  Recovery  z^zm^kjohn 
Atfwell  of  Eight  diftind  Penalties  of  40  /.  each  5  20/.  for  the 
King,  and  20  /.  for   himfelf  as  Informer,  on  the  Statute  of  2.0 
H,  6.  cap.  5.  That  no  Cuflomer^  Colled  or,  &c.  or  their  Clerks., 
flail  have  a  Ship  of  his  o'-jun,  ufe  Ml  rchandize^  keep  a  Wharf,  or 
Inn^  or  be  a  Factor.     To  thefe    Suits  Attwell  appeared  and 
pleaded  to  Iflue,  and  afcerwards  defcrted   his  Plea  and  pleaded  a 
Pardon  from  the  King  puis  darrein  Continuance.     To  this  the 
Plaintiff  objcded,  and  infilled  the   Pardon  only    went   to  the 
King's  Moiety,  and  could  not  difcharge  the  Informer's  Moiety  of 
the  Penalties.     The  Court  took  time  to  confider  of  this  Point, 
and  afterwards  in  Hilary  Term,  17  Ed.  4.  "juhich  was  izhile  the 
Parliament  was  fittings  folemnly  gave  Judgment,  that  the  Pardon 
did  not  difcharge  the  Informer's  Moiety  of  the  faid  Eight  Penal- 
ties of  40  /.  each,  and  therefore  that  the  Plaintiff  ought  to  recover 

his  Share  of  the  Penalties,  being  160/. 

This 
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This  fully  proves  the  Crown  had  not  the  remoteft  Intereft  in 
the  Proceedings  in  Qaeftion  af  the  time  the  "judgments  were  pro- 
nouncedy  and  that  in  their  original  Inftitution  it  was  the  Cafe  of 
n:iere  popular  Actions  for  the  Recovery  of  Penalties,  and  not 
of  Informations  for  the  King  for  Offences  in  which  the  King 
or  the  Pubiick  were  Actors  or  efientially  interefted. 

In  the  Appendix  N°  I.  (to  avoid  breaking  the  Thread  oftheorefent 
Obfervations  more  than  was  abfoiutely  necefiary)  the  Reader  will 
find  an  exad  Tranfcript  of  the  Proceedings  in  one  of  thefe  Eif^hr 
Caufes  (which  are  all  fimilar)  from  the  original  Roll  remaining- 
in  the  Exchequer  {a). 

\ti  Michaelmas  Ttim,  in  the  17  th  Ed. /i^.  John  Eifvr,  an  Of- 
jBccr  of  the  Auluagc  Duty  at  Exeter,  filed  an  Information  p'o 
domino  Rege  in  the  Court  of  Exchequer  at  JVtflm'mfter,  fettino- 
forth,  That  he  having  on  the  8th  Day  of  Aiigtijl  precedincr,  feized 
at  Exeter  14  Pieces  of  Cloth,  as  forfeited  to  the  Ufe  of  the 
King,  for  being  expofed  to  Sale  without  being  fealed  with  the 
Auluage  Seal,  that  the  faid  John  Atwyll  thereupon  came  'vi  a 
armis  and  affaulted  the  faid  John  E^or,  and  took  and  carried 
away  mami  forti  four  of  the  faid  14  Pieces  of  Cloth,  which 
the  Information  charges  to  be  done  contra  paccm  T)cm'  Re^is  et 
in  Contemptum  ejufdem  T>om'  Regis'.  Upon  this  the  Barons 
ordered  the  faid  John  Atwyll  to  be  attached  by  his  Body  to  an- 
fwer  to  the  King/^r  his  faid  Contempt^  and  for  the  Value  of  the 

{a)  Communia  Trin.  i6£^7.  4.  placita  coram  Baronibus.— Rot.  i8 —Rot  18 
^^"■^-T 5°^-  29— Rot  29.--Rot.  29.  dorfo.-Rot.  30.-R0t.30.  dorfo.-Rct.  -li. 
dorfo.    The  private  Ad  of  Parliament  17  Ed.  4.  n.  .55.  was  fent  by  Mittimus 
to  the  Jjarons,  and  is  inrolled,  Hil.  1 7  Ed.  4.  Rot.  c.  9. 

faid. 
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faid  four  Pieces  of  Cloth,  by  Proccfs  diredcd  to  the  Sheriff  of  D^- 
ijony  retournablc  in  quindeyia  San5ii Hilar ii  (the  27th  of  Janudry.) 
Upon  which  "Jokn  Atwyll  appeared  in  Pcrfon  m  the  Court  of 
Exchequer  upon  the  Retorn  of  the  Proccfs  {the  Parliament  then 
being  fitting)  and  indead  of  claiming  or  being  allowed  Privilege 
as  a  Member  of  the  Houfe  of  Commons  upon  this  Informatioa 
for  the  King  for  a  Contempt,  the  Entry  upon  the  Record  is,  Et 
pro  prernijjll  committtir  ''Prifona  de  Flete  ibni  morattir  qtiouf- 
qite,  &c.  after  which  he  was  difcharged,  upon  making  a  Fine  to 

the  Kint:. The  Record  of  this  whole  Proceeding  isfet  forth  in 

the  Appendix,  N°  2.  and  clearly  proves  that  the  Privilege  of 
Members  of  the  Houfe  of  Commons  in  the  17th  Ed,  4.  did  not 
extend  to  Inform  at  ions/^r  the  King  againfi:  a  Zvlember  for  a  Con- 
tempt.  If  this  Proportion  wanted  any  further  Evidence,  the 

Entries  on  the  Rolls  of  this,  as  well  as  the  precedent  and  fubfe- 
quent  Reigns,  will,  I  make  no  doubt,  furnifh  repeated  Inftances. 

The  Author  thinks  it  unneceflary  to  add  any  thing  more  to  re- 
fute the  Opinion  of  the  Lord  Chief  Juftice  Coke,  4  Lift.  25-.  which 
the  Reader  will  obfcrve  is  unfupported  by  every  Authority  cited 
by  him  to  maintain  it. 

This  is  one,  among  others,  of  that  great  Man's  Miftakes,  which, 
as  Mr.  yr)'ww^  obferves,  by  trufting  to  other  Men's  Abridgments, 
inftead  of  having  recourfe  to  the  Records  themfelvcs,  he  was  of- 
ten feduced  by,  and  thereby  frequently  fcduced  others. 

An  unfortunate  Miftake  indeed,  hurtful  to  the  Peace  and  good 

Order  of  this  Country  at  this  Time,  as  it  is  the  Foundation  from 

which  every  other  material  Authority  relied  on  for  difcharging 

Mr.  IFilkes  will  appear  to  have  taken  its  Rife. 

II.  The 
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II.  The  next  Authority  relied  on  by  the  Court  of  Cotnmon  Pleas 
was,  the  Cafe  of  the  Seven  Bi'hops,  committed  to  the  Tower  in 
1688  by  the  Privy  Council,  for  contriv'tngy  makings  and  pub- 
'lijhing  afeditiom  Libel  in  Writings  againjl  Ar/>2^  James  and  his 
Goi/ernment. 

The  Court  of  Common  Pleas,  in  Mr.  Wilkes's  Cafe,  declared, 
that  in  this  Trial  the  Words  or  the  Peace  were  expounded  to 
mean  Sureties  of  the  T'eace,  and  that  the  Counfel  for  the  Crown 
admitted  that  to  be  the  true  Rule  of  Privilege,  and  that  the 
Court  determined  that  to  be  the  Rule. 

The  Queftion  before  the  Court  in  the  Cafe  of  the  Seven  Bifhops 
related  to  the  Privilege  of  Peers  in  Parliament,  which  differs  in 
many  Particulars  from  Privilege  of  Members  of  the  Houfe  of 
Commons :  However,  as  a  Dedudion  of  what  pafled  on  that  Trial 
may  throw  Light  on  the  great  Queftion  now  under  Confidera- 
tion,  I  have,  in  the  Appendix,  tranfcribed  from  it  every  Ex- 
prellion  relative  to  this  Point. 

The  Perufai  of  thefe  Extrads  will  put  it  in  every  Reader's 
Power  to  determine  what  Weight  the  Refolution  of  the  Judges, 
with  refped  to  the  Privilege  of  the  Seven  Bifhops,  ought  to  have 
on  the  prefent  Occafion. 

Sir  Robert  Sawyer  (p.  309)  one  of  the  Counfel  for  the  Bi- 
fhops, in  his  Argument  declared,  that  what  the  Bifhops  Counfel 
principally  relied  upon  was.  That  they  ought  not  to  have  been 
committed  for  this  Libel,  which  is  but  a  Mifdemeanor  at  7no/i  j 
that  if  the  Commitment  was  ufcd  as  Procefs  to  bring  them  in  to 
anfwer  an  Information,  he  infiHed  no  fuch  Procefs  could  be  taken 

I  out 
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out  againft  the  Terfins  of  Peers  for  bare  Mifdemeaner,  He 
agreed  that  for  Felony^  Treafon,  or  Surety  of  the  'Peace,  the 
Pcrfons  of  Peers  might  be  committed •:>  and  he  added,  that  which 
is  called  Surety  of  the  Peace  in  fomc  of  the  [Law]  Books,  was 
in  fome  of  the  Rolls  of  Parliament  cdMcA  Breach  of  the  Peace* 
which  he  infifted'-w^^J  all  one--,  and  that  the  Meaning  in  fhort  was, 
that  it  muft  be  fuch  a  Breach  of  the  Peace,  for  which  a  Man 
mi'^ht  by  Law  be  obliged  to  find  Sureties  of  the  Peace.  And 
p.  310,  after  the  Chief  Juftice  had  reminded  him,  that  the 
Ground  he  had  taken  was,  that  there  was  ne-ver  any  Commitment 
of  a  Peer  for  a  bare  Mifde meaner  —  S\^  Robert  Sawyer  con- 
cluded with  infifting,  from  the  Authority,  among  others,  of 
4  Inft.  25.  that  all  Informations  whatfoever,  unlel's  fuch  as  are 
for  Breaches  of  the  Peace,  for  which  Surety  of  the  Peace  maybe 
required,  are  under  the  Controul  of  the  Parliament  Privilege. 

The  Counfel  for  the  Crown,  in  Anfwer  to  this,  did  not  admit 
that  the  Words  Breach  of  the  Peace  were  to  be  underllood  of 
fuch  Breaches  of  the  Peace  only  for  which  Sureties  of  the  Peace 
»7/^^7'^f  demanded.  On  the  contrary,  they  quoted  the  Cafes  of 
the  Lord  Lovelace  and  the  Earl  of  Pembroke,  to  fhew  that  a 
Capias  lay  on  an  Information  for  a  Mifdcmeanor  againft  a  Peer 

they  infifted  that  there  could  not  be  a  greater  Breach  of  the 

Pesce  than  the  publifhing  a  fcditious  Libel  againft  the  King  and 
the  Government,  for  which  they  faid  any  Man  might  be  com. 

rnitted that  this  was  a  Breach  of  the  Peace  they  relied  on  Sir 

B  apt  if  Hicks's  Cafe  in  Hcbbart,  which  \J2sz  private  Libel,  and 
ycr,  as  they  inflfted,  held  to  be  a  Breach  of  the  Peace. 

In 
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In  giving  their  Opinion,  not  one  of  the  Judges,  that  I  can  fincl> 
concurred  in  the  Conttrudion  put  on  the  Words  Breach  of  the 
Peace  by  the  Bifhops  Counfel. 

Mr.  Juftice  Allybone,  in  giving  his  Opinion,  faid,  The  Bidiops 
are  charged  with  publifhing  z  fiditiotisW\iz\.  Mr.  Solicitor  Ge- 
neral infifts  that  is  a  Breach  of  the  Peace.  Wherever  there  is  a 
feditious  Aciy  I  cannot  tell  how  to  make  any  other  Conftruiflion 
of  it,  but  that  it  is  an  atinal  Breach  of  the  Peace  ;  that  is  my 
Opinion.  Mr.  Juftice  Holoway  and  the  Chief  ]uftice  gave  their 
Opinions  much  tothefame  Effcd,  without  faying  any  thin^^  as  to 
the  Rule  of  Conftrudion  above-mentioned. 

The  Seven  Bilhops  were  committed  to  the  Tower  for  con- 
triving^ making,  and  publijlnng  a  feditious  Libel  in  JVritirKr^ 
againft  his  Majefty  and  his  Government :  Mv^fVilkes  was  com- 
mitted to  the  Tower /^r  being  the  Author  and  Ttiblifher  of  a  moji 
infamous  and  feditious  Libel^  intituled  The  North  Briton,. 
N*^.  XLV.  tending  to  inflame  the  Minds,  and  alienate  the  Af 
feci  ions  of  the  People  from  his  Majefly,  and  to  excite  them  ta 
trait erous  Infurre^ions  again fi  the  Government,  The  Papers  dc- 
fcribcd  in  both  thefe  Warrants  as  feditious  Libe!s  were  in  fad 
very  different ;  that  for  which  the  Seven  Bifhops  were  committed, 
was  a  Petition  delivered  by  them  in  a  legal,  conflitutional,  and 
decent  Manner  to  the  King;  it  was  not  printed  or  difperfed 
among  the  People,  or  orherwife  publifhed  than  by  putting  it  into- 
the  King's  own  Hands. — In  debating  the  Point  of  Privilege  in 
both  Cafes,  the  Court  could  not  enter  into  the  Particulars  of  the 
Libels,  but  were  bound  to  confiJcr  the  Offences  as  they  Vv^ere 
defcribed  ia  the  Warrants  of  Commitment /r^  hce  vice  to  be  true. 

la 
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l-fi  that  Light  they  appear  to  be  {o  fimilar,  that  it  muft,  I  ima- 
izinc.  be  admitted,  that,  if  the  Judges  did  rJght  in  difaliowing 
the  Privilege  claimed  by  the  Seven  Bilhops,  the  Judges  of  the 
Common  Pleas,  by  a  Parity  of  P^eafon,  did  wrong  in  allowing 
PrivilcE^e  to  Mr.  Wilkes  in  a  Cafe  upon  the  Warrant  of  Commit- 
ment fo  very  fimilar. 

The  Couit  of  Common  Pleas  were  of  Opinion  this  Determi- 
nation in  the  Seven  Bifhops  Cafe  was  not  legal-,  whether  it  was  or 
nor  muft  be  fubmitted  to  future  Confideration;  if  it  wzs/egal/n  is 
an  exprefs  Authority  in  point,  that  Privilege  of  Parliament  doth  not 
extend  to  the  Cafe  of  a  feditious  Libel  againft  the  King  and  his  Go- 
vernmenc. 

To  fay  that  becaufe  fome  of  the  Judges  were  bad  Men,  and  de- 
termined improperly  with  refped  to  the  SubjeBs  Ri^ht  of  petition- 
mo-  that  therefore  their  Opinion  on  this  Part  of  the  Cafe  was 
wron^  and  ill  founded,  may  ftrike  the  Pallions,  but  will  not  con- 
vince the  Reafon  of  Mankind.  Befides,  this  Matter,  after  the 
Revolution  in  1685),  received  a  very  clofe  and  fpirited  Revifion 
in  Parliament  j  the  Warrant  for  the  Bifhops  Commitment  was 
laid  before  the  Houfe  of  Commons,  and  after  being  fully  con- 
fidercd,  the  Refult  was,  that  the  Commitment,  or  that  Part  of 
the  judges  Determination  which  refufcd  the  Bifhops  the  Privilege 
they  claimed,  were  neither  blamed  or  cenfured.  On  the  con- 
trary, what  palled  on  that  Occafion  may  be  cfteemed  to  be  a  tacit 
Avowal  of  their  being  right  and  legal  [a). 

(fl)  What  pafled  in  both  Houfes  of  Parliament  on  this  Occafion  will  appear  by 
the  Entries  in  their  Journals,  which  the  Reader  will  find  in  the  Appendix  N^  111. 

3 
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III.  The  next  Authority  relied  on  by  the  Court  of  Common 
Pleas  was  an  t^^/Y^r  Opinion  of  the  Lord  Chief  Juftice  Holtj  in 
the  Cafe  of  the  King  and  Culpepper^  reported  in  I2  Modern  Re- 
ports, in  thefe Words: 

Term.  St.  Mich.  8  ^.  3.  i6()6.  12 Mod. p.  108. 

King  and  Sir  Thomas  Culpepper. 

"  At  a  Trial  at  Bar,  wherein  Mention  is  made  Privilege  of  Par- 

"  of  Privilege  of  Parliament,  Holt  faid,  That  pj^ea  TuTn 

*'  whereas  It  is  faid  in  our  Books->  that  Privileee  of  ^J^^ere  Security  of 

^  the  Peace  is  de- 

^'  Parliament  was  not  allowable  in  Treafon,  Fe-     fired.        ^. 

"  lony,  or  Breach  of  the  Teace\  that  it  mud  be  intended  where 

*^  Security  of  Peace  is  defircd ;  that  it  fhall  not  protect  a  Man 

"  againft  a  Supplicavitj  but  it  holds  as  well  in  Cafe  of  Indi^i- 

"  ments,  or  Informations  for  Breach  of  Teace^  or  in  Cafe  of 

"  Actions:' 

It  may  be  doubted  whether  Lord  Ch.  J.  Holt  delivered  any  Opi- 
nion in  this  Cafe  relative  to  the  Privilege  of  Parliament,  the  Pub- 
lifher  hath  put  a  ^in  the  Margin  of  the  Print  of  this  Cafe;  this 

Circumftance  in  citing  this  Cafe  was  not  attended  to. Two 

other  Books,  in  which  it  is  reported,  make  no  Mention  of  any 
fuch  Opinion;  and  it  appears  by  the  Entry  of  the  Proceedings 
copied  from  the  Roll,  and  printed  at  large  in  the  Appendix,  N^  4. 
that  Privilege  of  Parliament  probably  was  not  a  Point  under  the 
Confideration  of  the  Court  at  that  Trial.  But  if  Lord  Ch.  J. 
Holt  did  declare  his  Opinion  as  ftated  in  12  Mod.  it  mu ft  be 
confidered  as  a  very  flight,  if  any,  Authority  in  the  prefent  Cafe, 
it  being  a  mere  obiter  Opinion,  and  probably  no  more  than  a 

K  Repetition 


[     38     ] 

Repetition  of  the  before-mentioned  Miftake  of  Lord  Ch.  J.  Coke 
in  4  Inil.  2  f . 

The  Reports  of  this  Cafe,  as  printed  in  Holt's  and  Skinner's 
Reports,  are  in  thcfe  Words  : 

The  King  verfus  Sir  Thomas  Culpepper,  Mich.  8  JVm.  3. 

Holt's  Rep.  "  The  Defendant  having  committed  a  Riot  upon 
'*  the  Perfon  of  Sir  F.  W,  in  his  own  Houfe,  an  In- 
*'  formation  was  brought  againft  him;  and  he  produced  a  Wit- 
*'  nefs  to  fwear  the  Contents  of  a  Letter  from  the  Profecutor, 
"  who  depoi'cd  it  was  the  fame  Hand  with  another  Letter  which 
''  had  been  admitted  to  be  read  as  Evidence. 

"  By  Holt  C.J.  in  the  Cafe  of  a  Deed  loft  or  burnt  we  will  ad- 
*'  mic  a  Copy  or  Counterpart,  or  the  Contents,  to  be  given  in  Evi- 
*'  dencej  but  we  never  permit  it,  except  it  be  proved  that  there 
*'  wasfuch  a  Deed  executed  j  now  here  the  Witnefs  cannot  prove 
"  this  Letter  written,  for  he  never  had  feen  the  Profecutor  write, 
"  and  therefore  it  was  difallowed/' 

The  King  and  Sir  Thomas  Culpepper,  Mich,  8  ^.  3. 
^kin.Rep..       <<  In  an  Information  againft  Sir  Z'^<?;»^j'C//^f^^^r,&c: 

Page  673. 

"  for  a  Riot  upon  the  Perfon  of  Sir  Francis  Wythens  in 

^'  his  own  Houfe;  and  for  the  Defendants  a  Letter  of  Sir  Fr^^^aj, 

**  who  was  the  Profecutor,  was  admitted  to   be  read  j  and  then 

*'  they  produced  a  Witnefs  to  fwear  the  Contents  of  another 

**  Letter,  which  was  denied,  he  never  having  feen  Sir  Francis 

*•  write,  but  dcpofed  that  it  was  the  fame  Hand  with  the  Letter 

**  produced,  non  alocatur\  for,  per  Holt  Ciiief  Juftice,  though  in 

"  the 
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*^  the  Cafe  of  a  Deed  loft  or  burnt  they  would  admit  a  Copy  or 
*'  Counterpart,  or  the  Contents,  to  be  given  in  Evidence  ;  yet 
'^  they  never  permitted  it,  except  it  be  proved  that  there  was  fuch 
"  a  Deed  executed  ;  but  here  the  Witnefs  cannot  prove  the  Letter 
"  written,  for  he  never  had  feen  Sir  Francis  write  ;  wherefore  it 
**  was  difallowcd. 

**  In  this  Cafe,/>^r  Holt  Ch.J.  a  Defendant  in  Battery  orTrei- 
"  pafs,  Riot,  &c.  fhall  be  admitted  to  give  Evidence,  except  Pro- 
**  cefs  be  fued  againft  him,  or  he  appear  and  plead,  though  not 
"  Party  to  the  Iflue  ;  in  which  Cafes  he  fhall  not  be  fvvorn,  if  it 
*«  appear  upon  the  Trial  that  fuch  Evidence  would  have  been 
*'  given  againft  him,  that  it  would  have  been  a  Queftion  to  the 
"  jury  if  he  be  guilty  or  not,  if  the  Jury  had  been  charged  with 
«  him." 

IV.  The  next  Authority  relied  upon  by  the  Court  in  deter- 
mining the  prefent  Queftion  was,  the  Cafe  of  the  Earl  of  faiiker- 
'ville  in  the  Houfe  of  Peers  in  17 fS. 

This,  like  the  Cafe  of  the  Seven  Bifhops,  was  a  Queftion  con- 
cerning the  Privilege  of  Peers,  and  not  of  any  Member  of  the 
Houfe  of  Commons.  The  Houfe  of  Commons  will  not  con- 
sider themfelves  to  be  bound  by  the  Determinations  of  the  Houfe 
of  Peers  in  relatioii  to  a  Matter  of  Privilege. 

Lord  Chief  Juftice  Coke,  in  his  4th  Inftitutc,  Title  Precedency, 
pag.  363.  fays,  "  If  any  Queftion  be  moved  in  Parliament  for  Pri- 
•'  vilege  or  Precedency  of  any  Lord  of  Parliament,  it  is  to  be 
<'  decided  by  the  Lords  of  Parliament,  in  the  Houfe  of  Lords,  rs 
*'  all  Privileges  and  other  Matter  concerning  the  Lords  Houfe  of 

*'•  Parliament 
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''  Parliament  are,  as  Privileges  and  other  Matters  concerning 
"  the  Houfe  of  Commons  arc  by  the  Houfe  of  Commons  to  be 
"  decided." 

The  Cafe  of  the  Earl  of  TankerviUe  in  1758,  as  ftated  in  the 
Journals  of  the  Houfe  of  Peers,  was  an  Information  for  Bribery, 
at  the  Relation  of  a  private  Pcrfon  ;  and  the  Breach  of  Privilege 
complained  of  was  for  an  Arrcft  of  the  Perfon  of  a  Peer,  and  for 
compelUng  him  to  give  a  Bail-bond  during  the  aVtual  Sitting  of 
the  parliaments    and  this  done   without   prcvioufly  obtaining 

Leave  of  the  Houfe  for  the  doing  it. Mr.  Wilkes"^  Cafe  differs 

materially  from  this  of  the  Earl  of  TankerviUe.  Mr.  JVilkes  was 
taken  into  Cuftody  Eleven  Days  after  the  Parliament  was  pro- 
rogued^ for  a  high  Mifdemeanor  againft  the  King  and  his  Go- 
vernment, committed  by  Mr.  WHkes  after  the  Prorogation. 

*D/>  Mart  is,  6  Junity    1758. 

Copy  of  the  Complaint  was  made  to  the  Houfe,  That  5^/?/ A/^- 
bjune,  i^sS.  lengs.,  a  Sheriff's  Officer  in  the  County  of  Bucks,  did, 
on  Friday  the  2()th  Day  of  May  la  ft,  during  the 
Sitting  of  Tarliament,  arrtft  the  Earl  of  TankerviUe,  at  his 
Houfe  at  Dorney,  in  the  faid  County,  and  obliged  his  Lordfhip 
to  give  Bail  upon  an  Attachment  ijfuing  out  of  the  Court  of 
Kings  Benchy  in  Breach  of  his  Lordfhip's  Privilege,  and  the  Pri- 
vilege of  this  Houfe;  and  that  the  faid  Seles  Melengi  made  tlic 
faid  Aneft,  by  the  Direction  of  Thomas  Sheppard,  Under- Sheriff 
of  the  faid  County,  as  appeared  by  a  Letter  to  him  from  the  faid 
Thomas  Sheppcrdy  which  he  delivered  to  the  faid  Earl : 

And 
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And  thereupon  T/oomas  Ejre,  Efq^  was  called  in,  and  examined 
upon  Oath  in  relation  to  the  Matter  of  the  Taid  Complaint,  and 
verifying  the  fame. 

Ordered,  That  the  Serjeant  at  Arms  attending  this  Houfe,  his 
Deputy  or  Deputies,  do  forthwith  attach  the  Bodies  of  the  faid 
Be/es  Melengs  and  Thomas  Sheppard  for  their  faid  Offence,  and 
keep  them  in  fafe  Cuftody  till  the  further  Order  of  this  Houfe, 
And  this  fhali  be  a  fufficient  Warrant  in  that  Behalf. 

To  Richard  Jephfon,  Efq;  Serjeant  at 
Arms  attending  this  Koufe,  his  De- 
puty or  Deputies,  and  every  of  them. 

Ordered,  That  the  Bail-Bond  executed  by  the  faid  Earl,  and 
Thomas  Eyre,  Efqj  his  Surety,  be  forthwith  delivered  up  to  his 
Lordfhip,  in  order  to  be  cancelled. 

T>ie  MarttSy  i^ytmii,  1758. 
A  Petition  of  Thomas  Sheppard,  Under-SherifF  for  the  County 
of  Buchy  and  of  Beles  Melengs^  one  of  the  Officers  of  the 
SheriflF  of  the  fame  County,  in  Cuftody  of  the  Serjeant  at  Arms 
attending  this  Houfe  for  a  Breach  of  Privilege  in  caufing  the  Earl 
of  Tankerville  to  be  arrefted,  was  prefented  and  read,  fecting 
forth  the  Methods  ufed  to  procure  the  Execution  of  the  Writ 
againft  the  faid  Earl,  and  allcdging  Threats  againft  the  faid  She- 
riff if  the  faid  Writ  was  not  executed,  it  being  infifted  on  as  the 
indifpenfibk  Duty  of  the  Sheriff  to  execute  the  fame,  by  which, 
the  Petitioner  Sheppard  was  unfortunately  drawn  in  to  dired  the 
Execution  thereof,-  and  praying  that  their  Lordfhips,  out  of  their 
great  Goodnefs  and  Compafiion,  will   be  pleafed  to  take  the 

L  CaC^ 
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Cafe  of  the  Petitioners  into  Confideration,  and  from  the  Cir- 
cumftanccs  attending  the  fame,  be  induced  to  pardon  the  Ofitncc 
which  they  were  inadvertently  drawn  to  commit : 

And  it  being  moved,  That  the  Petitioners 'might  be  brought  to 
the  Bar  To-morrow,  in  order  to  their  being  difcharged : 

Ordered,  That  the  faid  Thomas  Sheppard  and  Beles  Melengs 
be  brought  to  the  Bar  of  this  Houfe  To-morrow,  in  order  to  their 
being  reprimanded,  and  difcharged  out  of  Cuflody,  paying  their 
Fees. 

T>ie  Mercurii,  \\Junii,  1758. 

Thomas  Sheppard  and  Beles  Melengs,  in  Cuftody  of  the  Ser- 
jeant at  Arms  attending  this  Houfe,  for  a  Breach  of  Privilege  in 
caufin'^  the  Earl  of  Tankerville  to  be  arrefted,  were  (according 
to  Order)  brought  to  the  Bar,  where  they  (upon  their  Knees) 
receiving  a  Reprimand  from  the  Lord  Keeper,  were  ordered  to 
be  difcharged  out  of  Cuftody,  paying  their  Fees. 

And  they  were  taken  from  the  Bar. 

And  the  Houfe  being  informed,  That  they  could  give  Evidence 
in  relation  to  other  Perfons  being  concerned  in  the  faid  Breach  of 
Privilege : 

The  faid  Thomas  Sheppard  the  Under- Sheriff,  Middleton 
Howard  his  Agent  in  London^  and  the  faid  Beles  Melengs^  were 
fcverally  examined  upon  Oath  in  relation  thereto : 

And 
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And  it  appearing  upon  the  faid  Examination,  That  Jeremy 
Fifh  Palmer,  Clerk  to  Mr.  Brookland,  Attorney  at  Windfor,  L. 
Hercy^  a  Solicitor,  and  Charles  Bowles,  Efq;  were  concerned  in 
the  faid  Breach  of  Privilege,  and  caufing  the  faid  Earl  to  be 
arretted  during  the  Sitting  of  Parliament : 

Ordered,  That  the  Serjeant  at  Arms  attending  this  Houfe,  his 
Deputy  or  Deputies,  do  forthwith  attach  the  Bodies  of  the  faid 
Jeremy  Fifh  Talmer,  L.  Hercy,  and  Charles  Bowles,  for  their 
faid  Offence,  and  keep  them  in  fafe  Cuftody  till  the  further  Or- 
der of  this  Houfe. — And  this  fhall  be  a  fufficient  Warrant  in 
that  Behalf. 

To  Richard  J ephfouy  Efq;  Serjeant  at 
Arms  attending  this  Houfe,  his  De- 
puty or  Deputies,  and  every  of  them. 

It  does  not  appear  from  the  Journal,  that  the  ifluing  a  Capias 
againft  a  Peer  in  a  criminal  Information  "wsis  com^hinQd  of,  or 
cenfurcd  by  the  Houfe  of  Peers,  in  this  Cafe  of  the  Earl  of  Tan- 
kerviile. — The  Matter  was  afterwards  compromifed,and  nothing 
afterwards  done  upon  it. 

V.  The  next  thing  relied  upon  in  Mr.  Wilkes's  Cafe,  was  the 
Statutes  of  the  12  &  13  ^3.  c.  3.  and  the   2  &  3  Anna,  c.  18. 

Thefe  Statutes  relate  intirely  to  Civil  Suits  between  Subjcd 

and  Subjed,  and  do  not  extend  to  the  King's  Suits,  or  to  criminal 
Profecutions  by  Information  or  otherwife ;  and  if  any  Inference 
may  be  drawn  from  them,  they  rather  prove  that  Privilege  was 
underftood  not  to  hold  in  thofe  Cafes  againft  the  Crown  and  the 
Publick. 

The 
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The  next  Aiuhority  was  a  Cafe  in  the  Star-Chamber,  of  Sir 
Bdptift  HickSy  reported  in  Hobhart  and  Tophain\  Reports. 

Hids'sQtik.     P.  16.7^^.1. 

Hobbart,  <<  One  fcnt  a  Letter  clofed  and  feakd  to  Sir  Baptift 
P-  215.  ^^  Hicks,  which  was  fo  delivered  to  his  Hands, contain- 
"  in^  many  defpightful  Scandals  delivered  ironice^zs  faying,  You 
^'  will  not  play  the  Jew  nor  the  Hypocrite,  and  in  that  forrtaunt- 
"  in^  him  for  an  Alms-houfc  and  certain  good  Works  that  he  had 
*'  done ;  all  which  he  charged  him  to  do  for  Vain-glory.  Where- 
**  upon  Sir  Baptifi  Hicks  fued  him  in  the  Star-Chamber ;  and 
"  now  upon  the  Hearing  it  was  refolved,  that  though  it  were  not 
"  proved  that  the  Defendant  had  any  way  publijhcd  it,  yet  the 
''  Court  would  hold  Plea  of  it,  and  fo  did,  and  fined  the  De- 
^'  fcndant,  and  fentenced  him  to  wear  Papers,  and  to  make  his 
*'  Submiirion  to  Sir  Baptifi  Hicks  in  Cheapjide ;  yet  an  Adion  of 
"^  the  Cafe  will  not  lie  in  that  Cafe  for  want  of  Publication  j  but 
'^  the  King  and  Commonwealth  are  interejied  init,  becaufe  it  is. 
*'  a  Provocation  to  a  Challenge  and  Breach  of  the  Peace." 

Pafche  1 6  Jac. 
Sir  Baptifi  Hickes's  Cafe  in  the  Star-Chamber. 

Popham's  Rep.        "  Sir  Baptift  Hickes  having  done  divers  pious  and 
2g^  ^39-  <t  charitable  Acts,  to  wit,  had  founded  :itCamde?im 

^'  Glouceflerjhire  an  Hofpital  for  Twelve  poor  and  impotent 
"  Men  and  Women,  and  had  made  in  the  fame  Town  anew  Bell 
*'  tuneable  to  others,  a  new  Pulpit,  and  adorned  it  with  a 
"  Cufhion  and  Cloth,  and  had  bettowed  Cod  on  the  Seflions- 

"  houfc 
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«  houfe  in  Middlefex,  &c.  one  Aiifiin  Garret,  a  Copyholder  of 
<*  his  Manor  of  Camden,  out  of  private  Malice,  had  framed  and 
^'  writ  a  malicious  and  invedivc  Letter  to  him; — in  which  in  an 
**^  ironical  and  deriding  Manner  he  faid,  that  the  faid  Si  vBaptiJl 
"  had  done  thofe  charitable  Works,  as  the  proud  Pharifee,  for 
"  Vain- glory  and  Oftentation,  and  to  have  popular  Applaufe, 
"  and  further  in  opprobrious  Manner  taxed  him  with  divers  other 
'^  unlawful  Ads:  And  it  wasrefolved  by  the  Court,  that  for  fuch 
"  private  Letters  an  Adion  upon  the  Cafe  doth  not  lie  at  commoa 
*'  Law,  for  he  cannot  prove  his  Cafe,  to  wit,  thepublilliing  of  it. 
"  But  becaufe  it  tends  to  the  Breach  of  the  Peace  it  is  punifhable  in 
*'  this  Court,  and  the  rather  in  this  Cafe,  becaufe  it  tends  to  apub- 
"  //Vy^^r^^^^jforifitfliouldbe  unpunifhed,  it  would  not  only  deter 
*'  and  difcourage  Sir  Baptift  from  doing  fuch  good  Ads,  but  other 
"  Men  alfo  who  are  well  difpofed  in  fuch  Cafes  i  and  therefore  (as 
'•^  the  Arch-bifhop  obferved)  this  was  a  Wrong,  i.  To  Piety,  in 
"  refped  of  the  Coft  bellowed  on  the  Church.  2.  To  Charity,  in 
"  regard  of  the  Hofpital.  3.  To  Juftice,  in  confideration  of  the 
"  Seffions- houfe;  and  thcfe  Things  were  the  more  commendable 
"  in  Sir  Baptiji,  becaufe  he  did  them  in  his  Life-time  :  For  as 
"  Mount  ague  Chief  Juftice  obferved,  they  who  do  fuch  Ads 
*'  by  their  Will,  do  (hew  that  they  have  no  Will  to  do  them, 
"  for  they  cannot  keep  their  Goods  any  longer.  And  he  only  took 
^^  a  Diverfity  where  fuch  a  Letter  zonztins  pub  lick  Matter  as  they 
**  did,  or  private  in  which  Cafe  it  is  not  punifhable. 

*'  But  the  Lord  Coke  faid,  that  it  was  the  Opinion  of  the  Judges 
"  in  the  Lord  Trcafurer's Cafe,  when  he  was  Attorney,  that  fuch 
"  a  private  Letter  was  puniOiablc  in  this  Coutt,  and  thereupon 

M  "  he 
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"  he  had  Inftrudions  to  exhibit  an  Information,  but  the  Lord 
*'  Treafurcr^'^<r^?^j  in  extremis  was  content  to  pardon  him  ;  and 
"  fo  it  was  rcfolvcd  between  IVooton  and  EdixJards:  And  Sir 
*'  Francis  Bacon  Lord  Chancellor  faid,  that  the  Rcafon  why  fuch 
"  a  private  Letter  fhali  be  punifhed,  is,  becaufe  that  it  in  a  man- 
*'  ner  enforceth  the  Party  to  whom  the  Letter  is  dircded  topub- 
*'  lifh  it  by  his  Friends  to  have  their  Advice,  and  for  fear  that 
"  the  other  Party  would  publifh  it,  fo  that  this  compulfary  Pub- 
"  lication  fhall  be  deemed  a  Publication  in  the  Delinquents  and 
"  in  this  Cafe  the  Party  was  fined  at  jco  /. 

The  next  Cafe  relied  upon  was,  that  of  the  King  againft  Sum- 
mers,  Mich.  Term,  i6  Car.  2.  in  the  King's  Bench,  reported 
in  I  Lev.  139.  which  was  cited  to  prove  that  a  fcandalous  Letter 
was  not  a  Breach  of  the  Teace,  but  only  tending  to  a  Breach  of 
the  Peace. 

I  Lev.  139.     Dominus  Rex  verfus  Summers  &  Summers. 

*'  Error  d'un  Judgment  fur  Indidmcnt  pur  Recitant  un  Libel- 
"  lous  Letter  Scandalous  a  Mellifh,  al  un  Feme  que  il  intend  a 
"  Marier,  devant  les  Jullices  de  Peace  al  Guildhall.  Et  les  Er- 
"  rors  afligne.  i.  Que  ceo  ne  fuit  que  un  private  Letter  et  nc 
"  my  puniable  ^^zt  lndi£i?7ient.  1.  Si  foit,  uncore  nient  ^^^'^w/• 
"  Jujiices  de  ^Pe^ce  mes  CommilTioners  de  Oyer  et  Terminer, 
^'  que  out  parols  en  leur  Commiflion  de  propalationibus  ver- 
"  borum.  Et  pur  ambideux  Caufes.  Hide  Cheife  Juflice,  al 
"  primes   teignc   ceo  erroneous.     Mes,  en   Trin.  Term,   apres^ 

'*  Hide  edcaut  mort. Twifden,  Keeling   6:  Windham  teignc 

**  ceo  indidlabk  quia  tend  al  Breach  del  Peace,  ct  devaut  Juf- 

3  "  ticcs 
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**  tices  del  Peace,  ciblcn  come  devaut  Juflices  de  Oyer  &  Tcr- 
**  miner/' 

The  Conclufion  from  thefe  Authorities  is,  that  the  writ- 
ing  of  a  private  Libel  is  not  a  Breach  of  the  Peace,  but  only 
an  AOi  tending  to  a  Br'^ach  of  the  Peace  j  and  that  therefore  a 
Libeller  is  not  liable  to  be  called  upon  to  give  Surety  of  the 
Peace,  and  if  he  was  it  would  be  nugatory ;  for  if  he  wrote  a 
fccond  Libel,  it  would  not  be  a  Forfeiture  of  his  Recognizance;, 
but  fuppofing  a  private  Libel  is  not  a  Breach  of  the  Peace,  is  it 
a  Confequence  that  2i pibltck  Libel  againft  the  King  and  his  Go- 
vernment is  not  ? 

In  Anfwer  to  this  kind  of  Re^foning,  I  fliall  tranfcribe 
what  was  faid  by  the  prefent  Earl  of  Hardwick,  when  Attor- 
ney General,  in  the  Caie  of  the  King  againfl  Ctirl,  i  Geo.  r. 
on  an  Information  in  the  Court  of  King's  Bench,  for  publifhino- 
an  obfcene  Book^  reported  in  Sir  John  Strange  s  Reports,  Vol.  H. 
p.  708,  709. 

Mr.  Att.  Gen.  "  What  I  infift  upon  is,  that  this  is  an  Offence 
**  at  common  Law,  as  it  tends  to  corrupt  the  Morals  of  the  King's 
"  Subjeds,  and  is  againft  the 'Peace  of  the  King, 


tc 


<( 


"  Peace  includes  good  Order  and  Government,  and  that  Teace- 
may  be  broken  in  many  Inftances  without  an  aSiual  Force. 

T.  "If  it  be  an  Ad  againd  the  Con  ft  it  ut  ion  or  ctvil  Govern- 
ment. 


2.  "If  it  be  againfl:  Religion,     And 

3.  "  \i  zzz\n£i  Morality." 


Bawhinsy, 
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Hawkins^  in  his  Pleas  of  the  Crown,  Part  I.  Pag.  126.  fays, 
"  Surety  of  the  Peace  is  taken  agatnft  the  Breach  of  the  Peace 
*'  before  it  happens ," 

Can  any  Thing  appear  more  abfiird,  than  that  a  Member  of 
Parliament  may  be  imprifoned  for  Want  of  Surety  againft  his 
breaking  the  Peace  before  it  happens  ?  and  that  when  he  hath 
aEinally  broke  the  Feace^  he  is  not  liable  to  be  arrefted  or  to  be 
brought  to  Juftice  for  it  ? 

VI.  The  Rcfolution  of  the  Houfe  of  Commons  in  i^/f,  in 
relation  to  Privilege*  is  exprefs  that  it  does  not  extend  to  the 
Cafes  of  Treafon,  Felony,  and  Breach  of  the  Teace.  Breaches 
of  the  Privileges  of  cicher  Houfe  of  Parliament,  or  of  their  Mem- 
bers, arc  generally  taken  up,  like  other  Matters  of  Privilege  and 
Eledions,  with  Spirit,  and  frequently  treated  with  Warmth  i 
and  if  Refolutions  carrying  apparent  Contradidion  or  Difficulty 
with  them  were  to  be  found  on  the  Journals  in  one  Cafe  as  in  the 
other,  it  would  not  be  to  be  wondered  ar.  The  greateft  Sticklers 
for  Privilege  have  not  always  been  the  Perfons  the  moft  knowing 
and  mofl:  converfant  in  the  true  Origin  and  Extent  of  it,  or  ani- 
mated with  the  jufteft  Notions  of  the  Liberties  of  the  Subjed  at 
large. — Let  the  Reader  confult  Mr.  Aiuheteli  Grey  on  the  Subject 
of  Debates  concerning  Privilege,  and  he  will  readily  fubfcribc  to 

this  Opinion. In  a  Cafe  thus  circumflanced,  or  perhaps  in  any 

other,  it  is  not  the  Office  of  a  Court  of  common  Law,  by  Im- 
plication or  Conftruftion,  to  vary,  alter,  or  explain  away  the 
Meaning  of  a  Rcfolution  of  the  Houfe  of  Commons^  or  to  fay 
that,  although  the  Words  of  the  Rcfolution  are  general  Breach 
of  the  Teace^  yet  the  Houfe  of  Commons  did  not  thereby  mean 

to 
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to  include  all  Breaches  of  the  Peace  in  general,  but  only  fuch 
as  require  the  Offender  to  give  Security  of  the  Peace  in  par- 
ticular. By  the  Words  Treafon,  Felony,  and  Breach  of  the 
Peace,  it  is  not  impollible  they  might  intend,  under  the  Ex- 
preffion  Breach  of  the  Peace,  to  include  all  Offences  at  common 
Law  lefs  than  Felony,  which  amount  to  a  Breach  of  the 
Peace. 


la  the  Statute  of  the  8  Hen.  6.  c.  lo.  relating:  to  the 
ilfuing  the  Capias  in  criminal  Suits,  previous  to  the  Exigent,  in 
order  to  the  proceeding  to  Outlawry,  the  Suits  are  defcribed  to 
be  Indi6iments  or  Appeals  in  Cafes  of  Treafon^  Felony,  and 
Trefpafs  ;  it  was  never  doubted  but  that  the  Words  or  Trefpafs 
included  all  Indidments  for  Crimes  of  afuperior  Nature  between 
that  and  Felony. 

Lord  Ch.  J.  Coke^  in  his  4  Inft.  Tit.  Lex  (^  Confue-    Coke,  4infl. 

tudo  Tarliameniij  lays  it  down  as  a  Rule "  that 

"  Judges  ought  not  to  give  any  Opinion  of  Matter  of  Parlia- 
"  ment,  becaufe  it  is  not  to  be  decided  by  the  common  Laws 
*'  hwt  fecundum  Legem  &  Confitetiidinem  Tarliamenti  :   And 
"  fo  the  Judges  in  divers  Parliaments  have  confeffed." 

In  Thorpes  Cafe,  fet  forth  in  the  Parliament-Roll  of  the  31 
H,  6.  N^  16,  27,  28.  publiihed  in  Prynne's  4th  Part  of  his 
Regifler  of  Parliamentary  Writs,  p.  678.  the  Queftion  was. 
Whether  T'/^^r/>^,  who  was  then  Speaker  of  thcHoufeof  Commons, 
was  intitled  to  Privilege,  and  to  bedifcharged  out  of  Execution  on 
an  Adion  of  Trefpafs — the  Trefpafb  having  been  committed 
fince  the  Beginning   of  the    then   prcfent  Parliament,  and  the 

N  Judgment 
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Judgment  and  Execution  obtained  during  an  Adjournment  of  the 
laid  Parliament?  The  Lords  in  Parliament  ftated  the  Queftion 
to  the  judges,  and  asked  of  them  whether  Thorpe  ought  to  be 
delivered  trom  Prifon  by  force  and  virtue  of  the  Privilege  of 
Parliament  or  no  ? 

"■  To  which  Queftion  the  Chief  Juftice,  in  the  Name  of  all  the 
''  "Judges,  after  Communication  and  mature  Deliberation  had 
"  amon?  them,  anfwered  and  faid,  That  they  ought  not  to 
"  anfwer  to  that  Queftion,  for  it  hath  not  been  ufed  afore-time 
*'  that  the  Judges  Ihould  in  any  wife  determine  the  Privileges  of 
"  this  high  Court  of  Parliament." 

There  are  however  feveral  Exceptions  to  this  Rule — parti- 
cularly in  the  Cafe  of  Writs  of  Privilege,  the  Judges  of  the 
Common  Law  have  by  an  exprefs  Claufe  in  the  Writ/ /^^  eji^ 
been  under  a  Necefliry  to  determine  what  was  and  what  was 
not  the  Privilege  of  Parliament  5  they  have  been  obliged  to  do 
the  fame  on  the  Conftrudion  of  the  modern  Laws  relating  to 
Proceedings  againft  privileged  Perfons  in  civil  Suits. 

VIL  In  determining  the  prefent  Queftion  concerning  Mr. 
Wilkes,  the  Court  of  Common  Pleas  feem  not  to  have  attended 
to  the  Difference  there  is  between  the  Privilege  of  Peers  and 
that  of  Members  of  the  Houfe  of  Commons,  or  between  cri- 
minal and  civil  Profccutions ;  but  feem  to  have  held,  that  Privi- 
lege was  equally,  and  in  all  Cafes,  applicable  to  both. 

It  will  not  be  qucftioncd,  that  the  Privilege  of  the  Members  of 
the  Koulc  of  Commons  is  a  mecr  perjbnal  Trivilege,  and  was 

originally 
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originally  confined  to  perfonal  Adiions  and  Suits  brought  againft 
them  and  their  Servants  only. 

The  Claim  of  Privilege  demanded  by  the  Commons  in  the 
5  H.  4.  as  belonging  to  the  Lords,  Knights,  Citi»zens,  and  Bur- 
geffes  coming  to  Parliament,  their  People  and  Servants,  is  in 
thefe  Words,  ^e  ne  devoient  pur  afcun  T>ette,  Account,  Tref- 
fafSy  ou  autre  Contrail  que  con  que  eftre  arrejluz  on  en  aucime 
Manere  emprifonez,  during  their  coming  to,  (laying  at,  and  re- 
turning home  from.  Parliament. 

The  King's  Anfwer  to  this  Petition  was,  That  there  was  al- 
ready a  fufficient  Remedy  in  the  Cafe.  The  whole  Record  is 
printed  in  Prynnes  4th  Part  of  his  Regiftcr  of  Parliamentary 
Writs,  p.  722. 

The  Commons  Claim  of  Privilege,  in  the  ij  Ed.  4.  is  confined 
to  civil  or  perfonal  Suits. 

The  Declaration  of  the  Houfe  of  Commons  in  1675,  and  all 
the  Ads  of  Parliament  which  have  been  fince  made  relatin^^  to 
Privilege,  took  their  Rife  from  the  Claim  or  Abufe  of  Privilege 
in  civil  Suits  between  Subjeftand  Subject  only  :  And  if  this  Pri- 
vilege kad  been  underftood  to  extend  to  all  criminal  Profecutions, 
except  for  Treafon  and  Felony,  and  Surety  of  the  Peace,  no  good 
Reafon  can  be  afligned  why  it  (hould  not  have  been  plainly  io  ex- 
preffcd  in  the  Records  and  Journals  of  Parliament. 

The  Commons  Refolution  in  1 675'relating  to  Privilege  is  in  thefe 
Words  :  *'  That  by  the  Laws  and  Ufage  of  Parliament,  Privilege 
**  of  Parliament  belongs  to  every  Member  of  the  Houfe  of  Com- 

4  *'  mons. 
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'^  mons,  in  all  Cafes  except  Treafon,  Felony,  and  Breach  of  the 
'*  Peace,  which  hath  often  been  declared  in  Parliament,  without 
*'  any  Exception  of  Appeals  before  the  Lords."  The  Proceed^ 
ings  in  the  Journals,  which  lead  this  Refolution,  are  printed  in 
the  Appendix^  N^  5". 

VIU.  In  1626,  the  Earl  oi  Anmdell  was  committed  to  the 
Tower  during  the  adual  Sitting  of  the  Parliament,  for  a  ivlifde- 
meanor  perfonal  to  the  King ;  and  the  Houfc  of  Peers,  upon 
that  Occafion,  came  to  the  following  Refolution  : 

Lords  Journal,  That  the  Privilege  of  this  Houfe  is,  That  no 
n!/^J'!n'^^^'  Lord  of  Parliament,  fitting  the  Parliament,  or 
within  the  ufual  Time  of  Privilege  of  Parliament, 
is  to  be  imprifoned  or  detained,  without  Sentence  or  Order  of 
the  Houle^  unlefs  it  be  for  Treafon,  Felony,  or  for  refuiing  to 
give  Security  for  the  Peace. 

Mr.  Prynne,  in  the  4th  Part  of  his  Regiftcr  of  Parliament 
Writs,  Page  701,  hath  publifhed  from  the  Parliament  Roll  the 
Cafe  of  Hugo  le  T>efpenfer  the  younger,  then  a  Peer  of  the 
Realm,  for  ftriking  John  de  Ros,  another  Peer,  or  Knight  of 
the  Parliament,  who  gave  him  ill  Language,  and  offered  to  flrike 
him  in  the  Parliament,  An.  5)  Ed.  2.  for  which  they  were  both 
committed  to  the  Marjhalfea. —  The  Entry  is,  Et  qmapremtjfa 
ccmm'Ifa  lidentur  in  UJionem  Vac'ts,  &c.  Idea  committttur^ 
Marefcallo  qtioufque,  &c. 

Mr.  Selden,  in  hisTreatife  of  the  Privilege  of  the  Baronage  of 
England,  cxprcffes  himfelf  as  follows,  Ch.  10.  Title— i\r<?  Tro- 
cefs  in  civil  Anions  to  be  awarded  againft  the  Body  of  a  Baron: 

"  No 
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'*  No  Baron  of  the  Parliament  or  Earonefs  is  to  be  arrefted  by 
"  a  Capias  upon  Ad  ion  of  Debt,  Account,  Trefpafs,  or  the 
**  like,  but  they  are  to  be  diftrained  only,  and  pay  IfTues  returned 
*'  for  an  Appearance.  The  Reafon  of  this  was  anciently,  be- 
**  caufe  the  Capias  in  fuch  Cafes  goes  out  only  upon  nihil habety 
*«  returned  by  the  Sheriff,  which  could  not  be  for  a  Baron,  who 
«  was  ever  to  be  fuppofed  to  be  feifed  of  his  Barony,  by  which 
**■  he  might  be  diftrained  and  lofe  IfTues.  Although  the  Rea- 
*'  fon  fails  now  in  thofe  that  have  not  more  than  the  Names 
"  alone  of  their  Baronies,  yet  the  fame  Law  ftill  remains,  but  this 
"  is  limited  to  Actions  between  Party  and  Party  5  for  in  Cafes 
^'  of  Refcues,  Felonies,  or  the  like,  where  the  Offence  is  imme- 
"  diarely  to  the  King,  a  Capias  lies  againft  a  Baron  of  the  Parlia- 
*'  inent  (/&)/" 

Lord'  Chief  J.  Hale,  in  his  PTiftory  of  the  Pleas  of  the  Crown, 
Vol.  IL  p.  199.  exprefles  himfelf  thus: 

II.    '*•  Againft  whom  Proccfs  of  Outlawry   (hail  ifllie  upon 

*^  an  Indidlment. 

*'  Alrho*"  in  civil  Actions  between  Party  and  Party  regularly 

"  a  Capias  or  Exigmt  lies  not  againft  a  Lord  of  Parliament  of 

**  Englmd,  whether    fecular  or  ecclcfiadical,  yet  in  izafe  of  an 

*^  Indidmcnt    for  Treafon  or  Felony,  yea,    or  but  for   a  Trcf- 

"  pafs  vi  &  armis,   as  an  Affauit    or  Riot,  Procefs  of  Out- 

**  lawry  fhall  ifllie  againft  a  Peer  of  the  Realm,  for  the   Suit  is- 

''  for  the  King,  and  the  Offence  is  a  Contempt  againft  him:; 

♦*  And   therefore,  if  a  Rcfcuc  be  returned  againft  a  Peer,   i  H,. 

{h)  Sddfti,  Vo].  III.  p.  1546. 
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«<  5-  or  if  a  Peer  of  Parliament   be  convict  of  aDillcifin  with 

"  Force,  H.    32    Eliz.    B.   R.  Croke,  n.   9.     Lord   Stafford's 

*^  Cafe  (/),  or  denies  his  Deed,  and  it  be  found  agamLl  him,  A/ 

"  38  o"'  39  Eli2i.  B.  R.   Croke,  n.  26.  the  Earl   of  Liiicoln's 

"  Cafe  {k)i  a  Capias  pro  Fine  and  Exigent  (hall  iflue,  for  the 

"  K  ng  is  to  have  a  Fine  5    and  the  fame  Reafon  is  upon  an 

"  Indidment  of  Trefpafs  or  Rior,  and  much  more  in  the  Cafe 

"  of  Felony." 

IX.  In  the  Year  1625-,  i  Car,  1.  the  Lords,  after  ferious  De- 
bate of  the  Privilege  of  Parliament,  ordered  and  declared,  That 
none  are  to  be  pri'vileged  againfi  any  Statute  of  Reciifancy. 
[Exrds  Journal,  p.  67.] 

\$T)ec,  1640.  upon  the  Complaint  of  the  Lord  Vifcount 
Mountagtie,  that  his  Lordihip  and  divers  other  Peers  were  in- 
dided  for  Rccufancy,  now  fitting  the  Parliament^  the  Lords  ordered 
that  Lord  Vifcount  Moimtague  and  the  reft  of  the  Peers  (hould 
enjoy  and  be  allowed  their  Privilege  of  Parliament  as  Peers  of 
this  Realm,  and  that  the  faid  Indidment  fo  profecuted  againft 
them  as  alorefaid  fhould  be  flopped  during  the  Continuance  of 
the  Parliament,  and  the  Time  of  Privilege  of  the  fame.  [Lords 
Journal,  p.  ico.] 

In  the  Year  164 1  the  Houfe  of  Commons  interpofed,  and,  as 
appears  by  the  following  Tranfcript  from  their  Journals,  oppofed 
it,  and  infifted  Privilege  did  not  extend  to  Indidments  for  Of- 
fences done  out  of  Parliament,  or  to  Crimes  againft  the  Pub- 
lick. 

(?)  Cro,  Eliz.  170.  {k)  Cro.  Eliz.  503. 

"Die 
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T>ie  Martis,  i-j''  Augujli  1 6 J{,\ ^  po/l  Meridiem. 
"  Mr.  Holies,  Sir  Philip  Stapleton^  Sir  John    Commons  Joum. 

Vol.  il.  p.  261, 

*'  Colpeper^hl^.  Greene yhir.  S:rode^  Six.  Edward 
"  Hungerjord,     Mr.  Morley,    Sir  //^wr/    Milmy,    Sir    IValter- 
***  £^r/^,  Sir   y(?/i?«  Clatworthyy    Sir  IVdUard  Armyriy  Sir  yfr- 
*'  //;///•  Haflerigg,  Mr.Pym. 

''  This  Committee  is  to  prepare  Heads  for  a  Conference  with 
"  the  Lords,  concerning  the  difarming  of  I^ccufants. 

*'  Mr.  ^ym  reports  from  the  Committee  appointed  to  pre- 
*'  pare  Heads  for  a  Conference  to  be  defired  with  the  Lords  con- 
**  cerning  the  Proceedings  againft  Recufants. 

"  The  Firft  Head  agreed  upon  is  this  }  Thar,  becaufe  former 
"  Directions  about  the  difarming  and  conviding  of  Recufants 
"  have  been  fruftrared,  therefore  to  defire  the  Lords,  that  Com- 
"  miiTioners  or  Committees  may  be  forthwith  fcnt  into  the 
'*  Counties  of  moft  Danger  (as  Torkpire,  Lancapire^  and  other 
*'  Counties)  authorized  by  Ordinance  of  Parliament,  to  fee  that 
"  the  Papifts  be  difarmed  in  thofe  Counties,  and  tliat  they  may 
''  have  Power  to  examine  where  the  Dcfcd  hath  been,  that  the 
"  difarming  and  conviding  of  them  hath  not  been  put  in  Exccu- 
*'  tion,  and  to  enquire  the  Caufe  thereof. 

"  Next  to  let  the  Lords  underftand,  that  the  Convidion  of  di- 
'^  vers  Recufants  have  been  hindered  under  Pretence  of  Privilege 
*'  of  Parliament  from  their  Lordfhips  ;  and  to  declare  unto  their 
*'  Lordfhips  that  the  Opinion  of  this  Houfe  is,  that  no  Privilege 

''  of 
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"  of  Parliament  ought  to  be  allowed  in  this  Cafe,  for  thcfe  Rea- 
*'  Ions: 

•*  ift.  Privilege  of  Parliament  is  not  to  be  allowed  in  Cafe  of 
^'  Peace,  if  the  Peace  be  required. 

'^  2d.  Ir  is  not  to  be  allowed  againft  any  Indidment  for  any 
*'  ^hing  done  out  of  Parliament. 

**•  3d.  It  is  not  to  be  allowed  in  cafe  of  Publick  Service  for 
*'  the  Commonwealth,  for  that  it  muft  not  be  ufed  for  the 
"•  T> anger  of  the  Connnowjijealth. 

*'  4th.  It  is  in  the  Power  of  the  Parliament,  and  doth  not  bind 
^'  the  Parliament  itfelf  s  fothat  their  Lordfhips  may  witiidraw 
*'  their  own  Privilege  as  they  fee  Caufe,  and  therefore  to  de- 
*'  clare,  that  in  thcfe  Two  Cafes,  of  difarming  of  Rccufants 
''  and  convifting  of  them,  no  Privilege  of  Parliament  ought  to 
"  be  allowed." 

The  Lords  agreed  to  the  Difarming  of  Recufanrs,  as  well  Peers 
as  others  i  but  gave  no  Anfwer  to  the  above  Proportions  of  the 
Commons  concerning  Privilege. 

In  i6'66,  when  Popery  was  become  more  fafhionable,  the 
Houfe  of  Peers  upon  Signitication, 

Die  Veneris  i^  T>ie  Febr,  1666. 

Lords  Journal,         <'  Upon  Signification  to   this  Houfe  that   the 
^''^^"  «  Right  Honourable  Marmadnh  Lord  Langdale, 

'*  a  Peer  of  this  Realm,  is  indided  for  Recufancy,  now  fitting 

*«  the 


cc 


c( 
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"  tke  Parliament,  which  this  high  Court  conceives  to  be  con- 
"  trary  to  the  Rights  and  Privileges  of  the  Peers  of  this  Realm 
*'  and  Lords  of  Parliament,  after  Confideration  had  thereof,  It 
*^  is  ordered  by  the  Lords  Spiritual  and  Temporal  in  this  High 
"  Court  of  Parliament  alTemblcd,  that  the  Lord  Langdale  and 
"  all  other  Members  of  this  Houfe,  alfo  their  Wives,  Chih 
dren,  a7id  menial  Servants,  and  all  Widovjs  of  Teers  Hiall 
be  and  are  freed  and  difcharged  from  any  fuch  Indi£lments 
as  aforefaid  5  and  that  fuch  Indictments  againft  any  of  the 
"  Parties  (hall  be  forthwith  brought  into  the  King's  Bench  by  a 
*'  Certiorari^  and  the  King's  Attorney  (hall  enter  a  Noli projequi 
"  upon  the  fame,  that  thereby  they  the  faid  Lords  of  Parliament, 
"  their  Wives,  Children,  and  Servants,  and  Widows  aforefaid 
"  may  enjoy  the  Privilege  of  this  Houic,  both  during  the  Time 
«:'  of  this  Sellion  of  Parliamenr,  and  for  the  Space  of  Twenty 
"  Days  after  the  End  of  the  fame. 

^ie  Mercttrii^  11  ^Dte  Febr.  1673. 

**  Upon   Report  made  by  the  Lord  Privy-Seal     Lords  Journal, 

p.  353. 
"  from  the  Lords  Committees  appointed  to  con- 

*'  fidcr  the  Privileges  of  the  Peers  of  England,  that  their  Lord- 

^*  fhips  having  confidcrec^   the  Matter  referred  to  them  how  far 

"  the  Sons  of  Peers  may  have  Privilege  of  Parliament,  are  of  Opi- 

**  nion  that   Peers  Children  being  under  Age,  unmarried,  and 

''  living    in    their    Fathers  Houfcs,    ought    to    have  the   Privi- 

*^  lege  of  Parliament    from    Indiclments  and    Profccutions  for 

"  Rccufancy. 

P  "  Ordered. 
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"  Ordered,  That  this  Hcufe  agrees  with  the  Committee  in 
*J  the  faid  Vote."  « 

X.  Privilcizc  of  the  Members  of  the  Houfe  of  Commons  hath 
been  univerfaliy  undcrftood  riot  to  extend  to  P:occedings/^r  Re- 
covery of  the  Kings  T>ebts. 

Mr.  nomas  Fitzherbert,  3  f  Eliz.  was  taken  in  Execution 
after  his  Eleclion,  but  before  the  Return,  upon  a  Cupi^u  UtUga,- 

ttim  after  Judgment,  for  1400 /.    at   the    Ouec7iS  Suit. The 

Houfe,  after  confultingwith  all  rhc  Judges,  denied  him  Privilege. 
I'Prynne  Brev.  'Far.  part  4.  p.  6jp6.']  The  Determination  of  the 
Houfe  is  thus  expreHcd  in  Six  Simon  D^x^^'s  Journal  [page  518.] 

"  The  Judgment  of  the  Houfe  was,  That  Thomas  Fitz- 
**  herbert  was,  by  his  Eledion,  a  Member  thereof;  yet  that  he 
*'  ought  not  to  have  Privilege  in  Three  Refpcds.  Firfr,  becaufc 
*'  he  was  taken  in  Execution  before  the  Return  of  the  Indenture 
*'  for  his  Elcdion  :  Secondly,  becatife  he  had  been  outla^'jued  at 
*'  the  ^ieens  Suit,  and  isaas  iww  taken  in  Execution  for  her 
*'  Majefiy's  T>ebt :  Thirdly  and  laftly,  in  regard  that  he  was 
*'  fo  taken  by  the  Sheriif,  neither  Jedcnte  Tarliamento^  nor 
*'  eundo,  nor  redcmjdo." 

The  Exchequer  Procefs^  which  iflues  twice  a  Year  to  every 
Sheriff  in  England  iov:  levying  the  King's  Debts,  ufually  called  the 
Vo'^^ox  Frerogative  JVrit,  commands  the  Sheriff,  in  cafe  the  Goods 
and  Chattels,  Lands  and  Tenements,  of  the  Debtors  (hnll  not  be 
fufficient,  then  the  Sheriff  is  not  to  omit  for  any  Liberty^  but  is  to 

take 
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take  the  Bodies  of  all  fuch  Debtors  [except  Teers  and  'Feerejfes)  and 
keep  them  in  Priibii  until  Payment.  When  the  Writ  was  in  Latin 
the  Exception  was  (Magaat'  Dominis  et  Dominabus  cxceptis) 
Vemo'/is  Co7ifiderations  cii  the  Exchequer^  printed  in  1642, 
page  18. 

XI.  The  Earl  oi  S car  [dale  zwi  Lord  T^ttplh:,  who  in  the  Year 
1 71 5  had  been  committed  to  the  Tower  on  Sufpicion  of  Trea- 
fon  or  treafonable  Pra(flices,  on  their  being  brougi^.t  w"^  by 
Habeas  Corpm^  were  held  to  Bail  by  Mr.  Juftice  Price  ;  what  he 
did  w^s  heid  and  declared  to  be  Law  by  the  other  Judges. 

The  King  againft  Lord  Scarfdah  and  Lord  'Duplin. 

Trin.  2d  Geo.  i.   B.  R. 
"  Thcfe  Lords  havinci  been  committed  to  the     y^^er's  Abridgment 

_  ,  .         ;V  r       ,  c     ,  ^'"J-   ^^^-   Title   Bail 

"  Tower  by  my  Lord  lo'^njend,  one  or  the  jo  criminal  Cafes,  p, 
''  Sccreraries  of  Stare,  for  treafonable  Praftices  53-1- 
"  againft  the  Government,  upon  the  latC  SLifpen(ion  of  the /i/^, 
"  Corp.  AcV.,  which  being  expired  upon  the  24,th  Day  of  71£2>'  lall, 
"  they  applied  upon  the  26th  Day  oi May  to  Mr.  Baron  Trice  at  his 
^'  Chambers  for  :i\\  Hab.  Corp.  according  to  tlie  31  dir,  2.  c.  2, 
**  which  being  granted,  and  they  (being  brought  up  io  him  from 
*'  the  Tower)  did  infilt  upon  their  Privilege,  as  Peers,  to  be  di(» 
''  charged,  a  Peer  not  being  required  to  give  Bail  for  a  Aiifde- 
^'  meaner,  but  the  Judge  being  of  an  Opinion  that  they  ou^ht 
*'  to  give  Bail,  elfe  he  could  not  difcharge  them,  they  wavecl 
''  their  Claim  of  Privilege,  and  entered  into  Recognizances 
"  (with  Bail)  to  appear  at  B,  R.  the  Firft  Day  of  this  Term,  wi^ich 
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''  was  upon  the  Firft  of  y«?/^,and  they  appearing  accordingly,  it  was 
^'  moved  by  their  Counfcl  thnt  they  might  be  difchargedjand  not 
**  conthuicd  upon  their  Recognizance  till  the  lad  Day  of  the 
"  Term ;  and  my  Lord  Marlborough's  Cafe  in  the  Houfe  of 
"  Lords  was  quoted,  but  it  was  refufed  by  the  Court  j  and 
*'  Parker,  Ch.  J.  faid,  that  the  Court  could  not  take  Notice  o^' 
<'  what  they  were  committed  forj  that  they  had  nothing  be- 
«'  fore  them  but  the  Recognizance,  and  they  could  not  take 
"  Notice  of  the  Warrant  of  Commitment,  or  for  what  they  flood 
''  committed,  and  that  the  Lords  muft  be  continued  upon  their 
"  Recognizance  till  the  laft  Day  of  the  Term,  according  to  the 
"  Courfe  of  the  Court,  the  whole  Term  being  in  Law  accounted 
"  for  as  one  Day.  The  fame  Day  (thefc  Lords  going  immediately 
*'  into  the  Houfe  of  Peers)  Debates  arofe  upon  this  Matter,  and 
**  the  Opinion  of  the  Judges  then  prcfcnt  being  (as  it  was  de- 
''  livcred  by  the  Ch.  J.  King)  that  Baron  Trice  and  the  Court 
<^*  had  done  their  Duty,  and  that  the  Judge  was  obliged  to  take 
"  Bail  upon  the  Hat?.  Corp.  Ad,  and  ought  not  to  have  difcharged 
"  the  faid  Peers  j  but  this  Debate  being  adjourned  to  infped 
*^  their  Journals  for  Precedents,  &c.  upon  the  4th  of  June  the 
*'  Court  of  B.  R.  was  again  moved  to  difcharge  this  Recognizance, 
«'  to  which  Mr.  Attorney  General  confented,  faying,  he  had  re- 
"  ceived  his  Majefty's  Command  to  confcnt  to  the  Difcharge  of 
*'  the  faid  Recognizance,  &c" 

The  Entries  relating  to  this  Matter  in  the  Joutnais  of  the  Houfe 
of  Peers  are  as  follow :  7 


Die 
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'^Die  Veneris  i ®  Junii,  iyi6, 

*<  Notice  being  given  to  the  Houfc  that  the  Earl  of  Scarfdale 
*'  aad  the  Lord  Hay,  who  had  been  committed  purfuant  to  the 
*'  Confcnt  of  this  Houfc,  on  Sufpicion  of  Treafon  ortreafonable 
**  Pradiccs,  were  now  under  Bail  in  the  King's  Bench: 

"  And  the  Houfc  being  thereupon  moved  that  the  Proceedings 
''  in  the  journal  in  the  Year  1692,  in  relation  to  the  Complaint 
*'  of  the  Earl   of  Huntingdon  and   other  Lords,    bcin^^  under 

i 

"Bail   in   the  King's  Bench  upon  Warrants  of  Commirment  of 
**  High  Treafon,  might  be  read  : 

"  The  Earl  of  Scarfdale  acquainted  the  Houfe,  That  he  having 
"  been  committed  to  the  Tower  by  Warrant  as  above-mentioned, 
*'  and  lately  bailed,  did  this  Day  appear  in  the  Court  of  Kind's 
"  Bench,  and  there  moved  for  Difcharge  of  the  faid  Bail,  the 
"  Court  refufed  to  difcharge  the  fame,  the  Attorney  General  not 
*'  being  there^ 

*'  Then  the  Proceedings  in  the  Journal  in  the  Cafe  of  the  Com- 
**  plaint  above-mentioned  being  rcadj 

*'  It  was  moved,  that  the  Judge  who  took  the  faid  Bail  might 
"  acquaint  the  Houfe  with  the  Fad,  and  the  Grounds  and  Reafons 
*'  of  taking  fuch  Bail/ 

"  And  thereupon  Mr.  B-aron  Trice  was  heard  touching  the 
*'  fame,  2s  were  alfo  fome  other  of  the  Judges  heard  in  relation 
**  to  the  Matter  of  bailing  of  Prifoners. 

"  Then  the  (landing  Order  of  this  Houfe  concerning  the  Com-. 
•*  mitment  of  Peers  being  read, 

Q.  *'  And 
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"  And  a  Debase  arifing  touching  the  Matters  afore-mcntioncd, 

'^  It  was  propofcd,  that  the  Confidcration  of  the  fubjcd  Matter 
"  thereof  be  referred  to  the  Coiiiniittce  for  Privileges  to  meet 
''  To-morrow  Morning. 

"  And  it  being  propofed  that  the  Committee  meet  on  Monday 

*'  next. 

'*  The  Qiieftion  was  put,  that  the  Committee  for  Privileges 
''  do  take  the  fubjed  Matter  of  the  faid  Debate  into  their  Con. 
"  fideration  on  Monday  next,  at  Eleven  of  the  Clock. 

''  It  was  refolved  in  the  Affirmative. 

*'  Ordered,  That  the  Committee  for  Privileges  do  take  the  fub- 
"  jed  Matter  of  the  Debate  above-mentioned  into  their  Con- 
**  fideration  on  Monday  next,  at  Eleven  of  the  Clock,  and  report 
''  totheHoufc." 

^/>  Luna  4*^  Junii^  171 6. 

"  The  Earl  of  Clarendon  reported  from  the  Lords  Committees 
"  to  whom  the  Confidcration  of  the  fubjed  Matter  of  the  De- 
''  bate  arifing  on  Friday  iaft,  touching  tlie  Earl  of  Scarfdale  and 
*'  the  Lord  Hay  being  under  Bail  in  the  King's  Bench,  was  re- 
*'  ferred  as  follows,  'viz, 

"  That  the  Committee  having  been  informed  by  one  of  the 
*'  faid  Lords  concerned,  That  the  Attorney  General  had  this 
*'  Morning  acquainted  the  faid  Court  of  King's  Bench  by  his 
"  Majefiy's  Command,   that  it  was  his   Majefty's  Pleafure  the 

"  Bail 
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*'  Bail  given  by  the  faid  Lords  fhould  be  difchargcd,  the  fame 
"  was  dilcharged.  Accordingly  the  Connnittce  therefore  offer 
"  it  to  the  Confideration  of  the  Hoiife  whether  they  fliGuld 
"  proceed  in  the  Matter  to  them  referred. 

"  Ordered;,  That  the  faid  Committee  be  difchirged  from  oro. 
"  ceeding  any  further  in  relation  to  the  faid  Matter  to  tlicm  re- 
"  fcrred." 

The  Author  will  here  for  the  prefent  clofe  what  he  hath  to 
offer  on  the  Determination  of  the  Court  of  Common  Picas  for 
difcharging  Mr.  IVtlkes,  with  obferving,  i.  That  Privilege  hath 
been  always  confidered  to  be  a  Conceflion  of  fomething  againft 
Law  or  common  Right,  and  is  therefore  to  be  condrued  ilridly 
againft  the  Perfon  claiming  it. 

2.  That  it  is  difficult  to  believe,  that  both  or  cither  Houfe 
of  Parliament  ever  did  or  ever  will  avow,  that  the  Law- 
makers in  each  Houfe  and  their  Servants  fliall,  for  Seven  or 
more  Months  in  every  Year^,  be  the  privileged  or  licenfed  Law- 
breakers, who  may  during  all  that  Time,  with  Impunity,  counter- 
aft,  in  a  long  Lift  of  Inftances,  every  Law  and  Rule  of  Decency 
and  good  Order,  v/hich  every  other  Subjed  is  bound  to  obferve 
at  his  Peril  towards  the  King  and  his  Laws,  without  their  be- 
ing amenable  or  refponfible  for  their  Offences  in  the  King's  ufual 
Courts  of  Juftice,  either  in  or  out  of  Parliament. 

3.  That,  while  thefe  privileged  Law-breakers  are  thus  proteded 
from  being  called  to  anfwer  for  any  fuppofed  Offences  they  are 
charged  to  have  committed,  they  are  neverthelefs  to  be  at  Liberty 
to  worry  and  harrafs  any  of  their  Fellow-fubjects,  by  as  many 

2  frivolous, 
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frivolous,  cxpcnfive,  and  vexatious  Suits,  as  their  Malice  or  Folly 
may  induce  them  to  commence  for  any  real  or  fuppofed  Injury 
they  may  fuggeft  to  hiwe  received  from  unprivileged  Subjeds. 

4.  Former  Times  were  Strangers  to  Doarines  and  Opinions  of 

this  Sort rh:t  they  are  new^  and  were  not,  till  upon  the  late 

Oecafion,  underftood  to  be  the  Law  of  the  Land,  appears  by  the 
Surprize,  the  Alarm,  and  Aflonifnmcnt,  with  which  the  late 
Determination  for  difchaiging  Mr.  JVilkcs  from  his  Commitment 
hath  affected  the  fcnfible  Part  of  the  Community,  more  parti- 
cularly  thofe  acquainted  with  Order,  and  whofe  Studies  and 
Situation  render  them  converfant  withQiieftions  of  this  Nature. 

hi  handling  a  Subject  of  this  great  Magnitude,  in  which  the 
Liberties  of  the  Members  of  the  Houfe  of  Commons,  their  Fol- 
lowers and  Servants,  on  one  Side,  and  of  every  other  of  the  King's 
Subjccls  at  large  o\\  the  other,  arc  confequentially  intereftcd  and 
concerned,  it  was  ncceffary  for  the  Author  to  treat  the  Argu- 
ments on  which  the  Determination  in  Qucdion  was  founded  with 
Freedom;  it  was  what  he  and  every  Subjccl  in  Great  Britain 
was   intitled   to  do.     In    doing    this,    he   hath  endeavoured   to 
conducl  his. Inquiry  with  Temper,  Candour,  and  fair  Argument. 
Whether  he  hath  or  hath  not  done  fo,  thePublick  will  judge  j  which, 
that  they  mii;ht  be  enabled  to  do  witn  Precifion,  w^ashisReafon.for 
publi'.hing  his  Authorities  at  large,  rather  than  referring  for  them 
to  a  Variety  of  Collcclions  in  Print  or  MS.  not  in  the  Hands  of 

every  Reader. The  Autiior  flatters  himfclf  he  hath  at  the  fame 

Time  prelerved   that  Decency  and   Refpecl  to  the  Perfons  and 
Opinions  of  the  Four  learned  and  reverend  Judges  whoconcurrcd 


in 
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in  difcharging  Mr.  Wilkes  that  is  due  to  their  high  Stations  and 
Abilities.  If  any  of  the  Reafonings  or  Authorities  made  ufe  of 
by  the  Author  (hall  be  fo  fortunate  as  to  place  the  prefent 
Queftion  in  a  different  Light  from  what  it  appeared  in  on  the  Ar- 
gument at  the  Bar,  inftead  of  their  being  difpleafed  with  him  for 
the  Performance,  it  will  rather  conciliate  to  him  their  Good- 
will and  Efteem,  they  having,  he  is  alTured  in  their  determining 
the  prefent  Queftion,  had  nothing  in  view,  or  in  their  Wifh, 
but  Truth  and  found  Judgment. 
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APPENDIX. 


Adhuc  Tlacifa  coram  Baronibus  de  Scaccario  apud  Weftm.  de -ktqt 
Termino  San^ia  Trinitatis  Anno  Regni  Regis  Edwardi  poft 
Conqueftum  AngUa  §luartt^  TDecimo  Sexto^  Rot,  i8. 

MEmorand'  quod  Johannes  Tayllor  jun'  de  Civi-    p, 
tate  Exon'  in  Com'  przed'  Merchant  qui  tarn  pro 
domino  Rege  quamprofeipfofequitur  ven' coram  Baronibus  hujus 
Scaccarii  duodecimo  die  Julii  hoc  termino  in  propria  perfona  fua 
ct  factum'  prxftitit  corporale  quod  licet  in  ftatuto  parliamento 
Domini  H.  nupcr  de  fa6lo  et  non  de  jure  Regis  Angl'  fextianno 
regni  fui  vicefimo  apud  Weftm*  tent*  edito  inter  cetera  pro  coi' 
utilicate  regni  Angl'  ordinatum  &  ftabilitum  exiftat  quod  nullus 
Cuftumar'   neque  Contrarotlator  Cuftumarum   Clerici    Cuftum' 
Deputat'  feu   Miniftri  ncc  eorum  fervientes   vel  fadores  neque 
Scrutatores  Contrarotlat'   aut   Supervifores    Scrutinorum  neque 
corum  Clerici  Deputati  Miniftri  aut  fadores  habeant  aliquas  Naves 
de  fuis  propriis   nee   ement  aut  vendent  per  viam  aut  colorcm 
Mercandis'  nee  eos  intromittent  de  fredagio  Navium  aut  habeant 
five  occupcnt  aliquas  Wharvas  neque  Keyas  aut  teneant  aliqua 
Hofpitia   five  Tabulas  vel    fint  fadores  five  attorn'  pro  aliquo 
Mercatore  indigena  vel  alicnigcna  ncc  fint  Holpitcs  alicui  Mer- 
caion  alicnigcnc   fub  poena  quadraginta   librarum  Domino  Regi 

forisfaciend' 
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forisfaciend*  tocics  quocies  ipfi  fecerint  c  contrario.  Scilt'  una 
mcdietate  hujufmodi  quadraginta  librarum  Domino  Regi  et 
altera  mcdietate  inde  ill'  qui  profequi  voluit  in  hujufmodi  cafa 
vcrfus  aliquem  talem  contrm'  facientem  prout  in  eodem  ftatuto 
plenius  continetur  Qiiidem  tamen  Magift'  Johes'  Attewylle  de 
Exon'  in  Com'  pra^didto  Clericus  &  Deputatas  Nichi'  Heynefcote 
nupcr  unius  CoirCuftum'  &  fubfld'  Domini  Regi«^  in  portub'Exoii* 
&  Dcrt mouth  ftatutum  prosd' minime  ponderans  i8°  die  Septem- 
bris  ultimo  pretento  piasfato  Nicho'  Heynefcote  tunc  CoU'  ibm' 
apud  Exon'  in  Com'  prsed'  emit  de  Johe'  Offlore  Mercatore  de 
Britan'  caufa  Merchandifandi  7  pecias  de  Creftc  Cloth  pro  novem 
libris  fex  folidis  &  odo  denariis  contra  formam  ftatuti  praedi^i 
Unde  idem  Johes'  Tayllour  petit  avifament'  Cur'  in  premiffis  Et 
quod  prxdiclus  Johes'  Attewylle  de  &  fup  premiffis  refpondeat 
juxta  formam  ftatuti  pracdid'  dco'  Dno'  Regi  quam  prefato 
Johi'  Tayllour  &  idem  Johes'  Tayllour  petit  medietatem  foris- 
facture  prsd'  juxta  formam  &  effectum  ejufdem  ftatuti. 

Et  fuper  hoc  Concord'  eft  quod  mandet'  prefat'  Johi'  Attewylle 
per  bre'fub  figiV  hujus  fcaccarii  eflendi  hie  &c.  ad  refpond'  tam  Dno' 
Regi  quem  prefato  Johi'  Taylor  in  premiffis  Et  hoc  fub  pxna 
quingcntarum  librarum  Quas  &:c.  Et  precip'  ei  in  forma  prasd'  Ita. 
&:c.  a  diesfci'Michis'  in  15-  dies  Et  idem  dies  dat'  eft  prefato  Johi' 
Tayllor  ad  quem  diem  idem  Johes'  Tayllor  ven'  hie  in  propria 
pcrfona  fua  &  petit  ut  prius  &c.  Et  dcus'  Johes'  Atwyll  per 
Gcdfrm'  Spark  &  Simon'  Marchall  conjund'  &divis'  Attorn'  fuos 
cxgra'  Cur'  admiflbs  Et  petit  audit' informac'pr^edid'  Etci  legituc 
t5:c.  Qiia  audita  &  intelleda  petit  diem  ex  gra'  Cur'  fibi  dare  ad  re- 
fpondend*  Dno'  Regi  in  prcmiflis  Qiiod  ei  conccftum  eft  Et  fuper 

hoc 
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hoc  dat'  eft  dies  hie  prefato  Johi'  Attcwylle  eodcm  ftatu  quo  nunc 
ufque  Oftab'  fci'  Martin*  Et  idem  dies  dat'  eft  prefato  Johi' 
Tayllor. 

Ad  quern  diem  idem  Johes'  Tayllor  ven*  in  propria  perfona 
fua  &  petit  ut  prius  &c.  Et  idem  Johes'  Attvveyll  per  prefat'  Attorn* 
fuos  Etproteftandoquod  materia  in  informationepra^dida  content* 
minus  fufficiens  eft  in  lege  ad  quam  ipfe  necefle  non  habet  per 
legem  terras  rcfpondere  pro  plito'  dicit  quod  didus  Dominus  Rex 
aut  prsedid'  Johes'  Taylour  ipfum  Johem'  de  pro  aut  in  premiflis 
feu  aliquo  premifTor'  impetrar'  feu  occonare'  non  deb*  nee  idem 
Johes'  erga  ipfum  Dominum  Regem  feu  prefat'  Johem'  Tayllor 
proinde  aut  aliquo  inde  onerari  deb'.  Quia  dicit  quod  ipfe  non 
emit  de  dco'  ]ohe'  Flore  de  Britan'  in  did'  informacione  fpeeifi- 
cat'  nee  de  aliquo  alio  dcas'  feptem  peeias  de  Crefte  Cloth  in  dea' 
informacione  fpecifieat'  nee  aliquam  inde  parcellam  nee  aliquam 
peciam  de  Crefte  Cloth  prout  per  informacionem  prsedidam 
fuperius  fupponitur  Que  omnia  &  fmgla'  idem  Johes'  Attewyllc 
parat'  eft  verifieare  prout  Cur'  &c.  Unde  non  intendit  quod  pra;d* 
Dominus  Rex  aut  ipfe  Johes'  Tayllor  ipfum  Johem'  Attewylle  de 
pro  aut  in  premiflis  impetere  velitEt  petit  judicium  &c. 

Ad  quod  Willus'  Hufe  qui  pro  Domino  Rege  fequitur  pro 
eodem  Domino  Rege  ae  idem  Johes'  Tayllor  in  propria  per- 
fona fua  die'  quod  prsedidus  Johes'  Attewyll  emit  de  dco'  Johe' 
Flore  dcas'  feptem  peeias  de  Crefte  Cloth  modo  &  forma  quibus 
per  informacionem  praedid'  fuperius  fupponitur  Et  hoc  iidem 
Willi'  &  Johes' Tayllour  petunt  quod  inquiratur  per  patriam  <Scc. 
Et  prxdidus  Johes'  Attewyll  dicit  ut  prius  &  petit  filit'  Ideo  fiat 
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indc  Inquis'  Etprecip  Vic'  Com'  prsdici'  quod  non  omittat  &c.  ct 
ve' fa'  \C\z2,die  fciHillarii  in  1 5  dies  1 8  tarn  Milites  &c.  de  vifn'  villc 
Exon'  in  Com'  priEdicto  quorum  quilt'  &:c.  per  quos  &c.  Et  qui 
nee  &;c  ad  recogn'  in  premiffis  Et  idem  dies  dat'  eft  tam  prefat' 
Johni'Tayllor  quem  prefat'  Johi'  Attewylle. 

Adqtiem  diem  idem  Johes'  Tayllor  ven'  hie  in  propria  pcrfona 
fua  Et  pradi^'  Johes'  Attewylle  per  dcm  Grdfrm*  Speck  Attorn' 
Juum  Et  Vic*  videlt'  Carolus  Dynhnem  Armig'  retorn'  bre'  cum 
panello  de  noibus' Jur'  Et  Jur'  non  ven'  Ideoprecip' Vic' quod  ipfos 
Jur'  diftr'  per  terras  &c.  ita  (5cc.  a  die  pafche  in  J  5  dies  &  preter 
Jur'  preed'  ve'  fa'  hie  ad  eundem  diem  decern  tales  probos  &  leg' 
homines  de  baliia'  fua  de  vifn'  Civitatis  five  Ville  Exon'  pra;d'  ne 
Inquis'  prsd'  ulterius  ob  defect'  Jur'  reman'  capiend'  &c.  Et  idem 
dies  dat'  eft  tam  prefat'  Johi'  Taylor  quem  prefat'  Johi'  Atte- 
wyll. 

Ad  quem  diem  prxd' Johes' Taylor  in  propria  perfona  fua  ven'  & 
petit  &c.  &prjKd'  Johes'Attewylle  ven  per  piiedict' Attorn*  fuum  Et 
dicit  quod  diet'  Dominus  Rex  nee  idem  Johes  Tayllour  ipfum 
Johem'  de  pro  aut  in  premiflis  feu  aliquo  premiflbrum  impetere 
feu  acconare'  non  debet  nee  idem  Johes'  Atwyll  erga  ipfum 
Dominum  Regem  feu  eundem  Johem'  Tayllor  pro  aliquo  inde 
onerari  deb'  Quia  die'  quod  poft  prsedid'  if  id'  Hillarii  a  quo 
die  ufquc  hunc  diem  procelTus  prsedict'  ultimo  fuit  continuat'  dcus^ 
Dominus  Rex  nunc  per  literas  fuas  patentes  quas  idem  Johes'  hie 
in  Cur'  profert  Quarum  dat'  eft  apud  Weftm'  tertiodecimo  die 
Februarii  anno  regni  dci'  Domini  Regis  fextodecimo  de  gra'  fua 
fpial'  ac  excerra  fcientia  &  mero  motu  fuis  perdonavit  remifit  & 
relaxavic  prefa'  Magio'  Johi'  per  nomen  Jobis'  Attewiile  de  Exon' 

in 
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in  Com'  Devon*  Clerici  &  Deput'  Nichi'  Heynfcote  nup'  unius  Coll' 
Cuftamar'  &  Subfidior'  ipfius  Dni'  Regis    in  portub'  Exon*  & 
Dertmouth  alias  did' Johannis  Attewylle  de  Civitate  Exon'  alias 
did'  Margri' Johis'  Attewille  de  Exon   in  Coni'  Devon   Clici'  & 
Deputati  Nichi'  Heyncfcote  nuper  unias  CoUedor'  Cuftumar'  & 
Subfidior'  dci'  Dni*  RegivS  in  portub'  Exon'  &  Dertmoutli  alias 
did'  Magri' Johis' Attwyli  fen.quocunque  alio  noine'  idem  Johes' 
cenfeatur  omnimod'  demand  tranfgreHiones  ofFenfas  contemptus 
&  impeticoes'  per  ipfum  Johem'  contra  formam  ram  quor'cumque 
Statutor'  Ordinationum  &  Provifionum  qaor'  aliqua  Se£la  verfus 
eundem  Johem'  per  biil'  vel  per  bre'  de  premunire  fac'  feu  alio 
modo  quocumque  pro  aliqua  materia  ante  did  1 3  diem  Februar' 
dco'  Anno  16^  fad'  fieri  valeat  quam  quorumcumq'  alior'  Statutor' 
fad'  five  perpetrat'  Et  in  fuper  did'  Dnus'  Rex  perdonavit  re- 
mifit  &  reiaxavit  eidem  ]o\ii  fcBam pads  dci'  ^ni  Regis  que  ad 
ipm'  Dnm'  Regem  verfus  ipm'  Johem'  pertineat  pro  omni  modis 
prodicionib'  Murdris  Raptib'  Mulier'  Rebellionib'  Infuredionib' 
Eeloniis  Confpirationib'  cambipartiis    manutenenciis  confedera- 
tionibus  riotis  routis  conventiclis  illicit' 6c  utnbraciar'  ac  aliis  tranf^ 
greflionib'ofFenfisncgligen'  extortionib'mifprifionib'  ignoran'  con- 
temptibus  concelament'  forisfad'  &  decepcoib'  per  ipfum  Johem 
ante  eundem   13  diem  Februar'  dco'  Anno  16^^  fiiit'  fad'  aut 
perpetrat'  Acetiam  utlagar'  fi  que  in  ipfum  Johem'  hu;us  occa- 
fionibus  feu  earum  aliqua  fuint'  promulgat'  &  firmam  pacem  dci'. 
Dni  Reg'  ei  inde  concciTit  Ncc  non  did'  Dnus'  ^ex  perdonavic> 
remifit  &  reiaxavit  eldcm  Jnhi'  omni  mod'  fines  adjudicat'  five 
adjudicand'  Amerciamenta   Exitus  forisfad'  debita  &   compota 
per  ipfum  Johem'  eidem  Dno'  Regi  ante  did'  13  diem  Februaril 
dco'  anno  16^  qualit'cumque  debit'  five  pertinen'  de  omnimod' 
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adiones  executionesfe£l3simpeticoesquereIas  penas&demand'quas 
diclus  Dnub'  Rex  folus  vel  ipfe  Dnus'  Rex  conjunftim  cum  aliis 
perfonis  vel  alia  perfona  huit'  feu  habere  potuit  verfus  ipfum  Jo- 
hannem  pro  aliquibus  hujufmodi  finibus  am  ciament'  exit'  debitis 
&  compotis  eidcm  Dno'  Regi  ante  eundem  13  diem  Febr'  qualit' 
cumque  debit'  five  pertineii'  prout  in  Uteris  illis  patentibus  plenius 
continentur  Quarum  quidem  literac'  patentin'  tenor  fcquitur  in 
hec  verba. 

Edwardus  Dei  gracia  Rex  Anglie  5c  Francie  &  Dominus  Hi- 
bcrnie  Omnib'  ad  quos  prefentes  Ire'  pcrveiicrint  faltm'  Sciatis 
quod  de  gra  nra'  fpial'  ac  ex  certa  fcientia  &  mero  motu  noftris 
perdonavimus  remifimus  &  relavimus'  Johi'  Attewiile  de  Exon'  in 
Com'  Devon'  Clico'  &  Deputato  Nichi'  Heynfcote  nuper  unius 
Colledor'  cuftomar'  &  fubfiduor  nror'  in  portub'  Exon'  &  Dert- 
mouth  alias  difto  Johanni  Attewylle  de  Civitate  Exon'  alias  dido 
Magro'  Johi'  Attewiile  de  Exon'  in  Com'  Devon'  Clico'  &  Depu- 
tato Nichi'  Heynefcote  nup'  unius  Collector'  cuftumar'  &  Sub- 
fidior'  nror'  in  portub'  Exon'  &  Dartmouth  alias  dido  Magro' 
Johi'  Attwyll  fen'  quocumque  alio  noine'  idem  Johes'  cenfcatur 
omnimod'  demand'  tranfgrelTiones  ofFenfas  contemptus  6c  im- 
peticoes'  per  ipfum'  Johem'  contra  formam  tarn  quor'cunque  ftatu- 
torum  Ordinacion'  &  Provifion'  pretextu  quor'  aliqua  feda  verfus 
eundem  Johannem  per  bill'  vel  per  bre'  de  premunire  fac'  feu 
alio  modo  quocumque  pro  aliqua  matia'  ante  dat'  prefenciu'  fad' 
fieri  valeat  quam  quorumcumque  aliorum  Statuorum  fad'  five 
perpetrat'  Et  in  fup'  perdonavimus  remiflimus  &  relaxavimus 
cidcm  Johanni  fedam  pacis  noftre  que  ad  nos  verfus  ipfum  Jo- 
liannem  pertinet  pro  omni  modis  prodicionibus  murdris'  rap- 
5"  tibus 
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tibus  Mulier'  rebellionibus  infurredionibus  Fcloniis  Coiifpira-* 
cionibuscambipartiis  manutenenflis  confederationibue  rioris  routis 
Conventiclis  illicittis  &  imbraciariis  &  aliis  tranfgrcffionibus 
ofFencis  Negligenciis  cxtorcionibus  mifprefionibus  ignoranciis 
contemptibus  concealmentis  forisfaccfis'  &deceptionibus  per  ipfum 
Johannem  ante  dat'  prefcnciu'  Liter*  fad'  aut  perpetrat'  Acetiam 
Utlagar'  fique  in  ipfum  Johannem  hiis  occofb'  feu  corum  aliqua 
fuint'  promulgat'  &  firmam  pacera  noftram  ei  indc  concedimus 
Nccnoii  perdonavimus  rcmiilimus  &  relaxavemus  &  per  pre- 
fcntes  perdonamusrcmittimus  &  relaximus  eidcm  Johanni  omni- 
mod'  fines  adjudicat*  five  adjudicand' Amerciamenta  exitus  forifad' 
dcbita  &  compora  per  ipfum  Johannem  nob'  ante  dat'  prefenciu' 
qualit'  cumquc  debit*  five  pertinen'  ac  omnimod'  Accoes'  execu- 
tiones  fedas  impeticiones  querel'  penas  &  demand'  quas  nos  folus 
vcl  nos  conjundim  cum  aliis  perfonis  vel  alia  perfona  hemus 
feu  here'  potimus  verfas  ipfum  Johannem  pro  aliquibus  hujuf- 
niodi  finib'  amerciament'  exitib*  debitis  6:  compotis  nob'  ante  dat'. 
prefcnciu  qualit'  cumque  debit'  five  pertinen*  aliquo  Statuto  Ada' 
ordinacione  provifione  reftriccoe'  feu  matria  quacumque  in  conir* 
inde  edit'  fact'  ordinat'  feu  provis'  non  obftant'  In  cujus  rci  tefti- 
moniu'  has  litcras  nofiras  fieri  fccimus  patentes  Tefte  me  ipfo  apud 
Wcftm'  rercio  dccimo  die  Februarii  anno  regni  noftri  fexto  dc- 
cimo  Et  unde  idem  Johannes  detulit  hie  bre'  didi  Domini  Regis 
dc  A4agno  Sigillo  fuo  Thes'  &  Baronibus  hujus  Scaccarii  dirc£t' 
cujus  quidem  bris'  tenor  fcgnitur  in  hec  verba. 

Edwardus  Dei  gratia  Rex  Anglic  dc  Francie  &  Domiaus  Hi* 
bcrnie  Thes'  &  Caronibus  fuis  de  Sccio'  faftm'  Cum  nos  tcrcio  de- 
cimo  die  Februarii  ultimo  prct'  ro  per  jiteras'  noftras  pucnVes  per 
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donaverimus  rcmiferimus  &  relaxavimus  Johanni  Attcwyllc  dc 
Exon'  in  Com'  Devon'  Clico'  &  Dcpurato  Nichi'  Heynfcote  nup' 
unus  Collector'  Cuftumar*  &  fubfidior'  noftror'  in  portub*  Exon* 
&  Dertmouth   al'  dido  Johanni   Attewylle  de  Civitate   Exon* 
allies  diclo  Magro*  Johanni  Attewylle  de  Exon'   in  Com'  Devon' 
Clico'  &  Deputato   Nichi'   Heynefcote    nup'    unius  Colledor' 
Cuftumar  &  Subfid'  nror'  in  portib'  Exon'  &  Dertmouth  alias 
dido  Magro'  Johanni  Attwyll  feu  quocumque  alio  noie*  idem 
Johannes  conferetur  omnimod'  demand'  Tranfgrefliones  ofFcnfas 
contemptus  «5c  impeticoes'  per  ipfum  Johannem  contra  formam 
tarn  quorumcumque  ftatuor'  Ordinacion'  &  provifion'  prctextu 
quot'  aliqua  feda  verfus  eundem  Johannem  per  Bill'  vel  per  bre* 
de  premunire  fac,  feu  alio  modo  quocumque  pro  aliqua  matria 
ante  dat'  prefenciu*  fad'  fieji  valeat  quam  quorumcumque  alior' 
-Statutor'  fad'  five  pcrpetrat'  Et  in  fuper  perdonavimus  remiferimus 
oc  relaxavcrimus  cidem  Johanni  Sedam  pads  noftr*  que  ad  nos 
verfus  ipfum  Johannem  pertinet  pro  omnibus  prodiotionibusMur- 
dris  Raptibus  Mulier'  rebellionibus  infurredionibus  feloniis  con- 
fpirationibus  Cambipartiis  Manutenenfiis  confcderationibus  riotis 
routis  conventiculisillicitis  &  imbraciariis  at  aliis  tranfgreffionibus 
offenfis  negligenciis  extorcionibus  mifprifionibus  ignoranciis  con- 
temptibus  concelament*  forisfad'  &  dcceptionibus  ipfum  Johcm* 
ante  dat'   prefenciu'  fimilit  fad'  aut  pcrpetrat'  ac  eriam  Utlagar' 
fi  que  in  ipfum  Johannem  hiis  Occafionibus  feu  eor'  aliqua  fuint* 
promulgat'  &  firmam  pacem  noftr'  ei  inde  conceflerimus  Necnon 
perdonavcrimus     remiferimus   &  relaxavcrimus   eidem   Johanni 
omnimod'  Fines  adjudicatos  five  adjudicand'  Amerciamenta  extus 
forisfad'  dcbita    &  compota  per  ipfum  Johannem  neb'  ante  dat' 
prefenciu'  qualit  cumque  debit'  five  pcrrintn'  ac  omnimod'  adioncs 
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cxccutloncs  Sedas  impcticoes'  querelas  perns  &  demandas  qua 
nos  folus  vel  nos  conjunctim  cum  aliis  perfonis  vel  alia  perfona 
hemus'  feu  here*  poflemus  verus  ipfum  Johannem  pro  aliquibus 
hujufmodi  finibus  amerciamentis  Exitis  debit'  &  compotis  nob' 
ante  dat'  prcfenciu*  qualiter'cumque  debit*  five  pertinen'  prout  in 
Uteris  noftris  plenius  continentur  vob'  mandamus  quod  ipfum 
Johannem  contra  tenor'  literar'  noftrar'  predcatis'  non  molcftatis 
in  aliquo  modo  T.  me  ipfo  apud  Weftm'  i^*'.  die  Februarii 
annoregni  noftri  fextodecimo.  Que  omnia  &  fingula  idem  Johes' 
Attewylle  paratus  eft  vcrificare  prout  Cut*&c.  Undenon  intendic 
quod  diet'  Dominus  Rex  nee  idem  Johannes  Taylor  ipfum  Jo- 
hannem Attwyll  in  premies'  ult'ius  impct'  feu  occafionare  veiit 
Ec  petit  Judicu  Et  quod  ipfe  quoad  premifla  erga  Dnm'  Regem 
&  prefat  Johannem  Taylor  exoneratur  &  ab  hac  Cur'  ^c. 

Ad  quod  did'  Willus'  Hufee  die'  quod  ipfe  non  poteft  dediccrc 
plitu  prefat*  Johis'  Attewylle  per  ipfum  verfus  praed'  Dominum 
Regem  plitatu'  &c.  Et  prsd'  Johes*  Tayliour  in  propria  perfona 
fua  non  cognofcendo  aliqua  per  ipfum  Johcm' Attewylle  fuperius 
plitata'  fore  vera  dicit  quod  ipfe  ad  plitum'  illud  ipfius  Johis'  Atte- 
wylle modo  &forma  fupius'  plitatum  neccflenon  habet  per  legem 
terrx  refpondere  unde  petit  Judicium  Et  quod  ipfe  de  mcdietare 
forisfcure'  did'  quadraginta  librarum  dco'  Johi'  Tayliour  oneretur 
juxra  formam  &  efFcm'  ftatuti  pra^didi  &c.  Et  prxd'  Johes'  Atte- 
wylle die'  quod  ex  quo  ipfe  fufficien'  mareriam  allegavit  in  barram 
Informacionis  praed'  tarn  verfus  Dominum  Regem  quam  did 
Johem'  Tayliour  quam  quidem  matcriam  idem  Johes'  Attewyll 
parat'  Cil  verifare'  prout  Cur'  &c.  Et  petit  Judicium  dec.  Et  fupct 
hoc  quia  Cur'  vult  dclibare'  in  premifs'  ante  quam  ultcrius  &c. 
"in'  eft  dies  tarn  praefat*  Johi'  Tayliour  quam   prefat  Johi'  Attc- 
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wyllc  cod'  ftata   quo  nunc  ufque   i  jT  fcx'  Trin'  ad  qucm  diem 

cfict'  Johcs'  Tayllour  veiV  hie  in  propria  perfona  fua  Et  prced' 

J'ohcs'  Attcwylle  per  prefat'  Attorn'  fuum   &  habcnt  uiterius  ex 

caula  prxd'  ufq;  quindenam  fci'   Michis'.      Ad  quern  diem  dcus' 

JoheV  Tayllour  vcn'  hie  in  propria  perfona  Et  dcus'  Johes'  Atte- 

wvUc  per  prcfat'  Attorn'  fuum  &  habent  diem  uiterius  ex  caufa 

-  ^xxd'  nj que  quindenam  fit  Hillarii,     Ad  quern  diem  prasd'  Johcs' 

Tayllour  ven'  hie  in  propria  perfona  Et  dcus'  Johes'  Attewylle per 

j)rad'  Attorn'  fiiiim  {a)   Et  pra:d' Johes'  Tayllor  petit  Judicium  in 

prcmiilis  &:c.  Super  quo  vifis  prcmillis  per  Barones  hita'quc  inde 

matura  deliberacione  inter  cofdem.     Confideratum  eft  per  prefatos 

Barones  quod  prxd'  Johes'  Attewylle  de  viginti  libris  medietate 

quadraginta  librarum  praed*  Domino  Regi  in  hue  parte  forisfad* 

crga  cundem  Dominum  Regem   exoneretur  prcrcxtu  literarun:* 

Domini  Regis  patencium   &  bris'  prsdieorum.     Et  uiterius  quia 

videtur  prcfatis  Baronibus  placitum   prxdicli  Johis' Attewylle  in 

premiflis  plitatum'  minus  fufiiciens  fore  in  lege  ad  prefat'  Johcm' 

Tayllour  excludend'  pro   parte  fue  forisfeurc'   pra:d'  in  hac  parte 

juxta  formam  ftatuti  pra;d'  habenda  Ideo  confideratum  eft  per 

Barones  quod  idem  Johcs'  Tayllour  recuperet  vefus prefat'  Johem' 

Attewylle  viginti  iibras  medictatem  quadraginta  librarum  prxdid* 

jnxta  formam  ftatuti  prxd'  forisfad  &c.  Et  precept'  eft  Vic'  del' 

Com'  Devon'  quod  dc  bonis  &  catallis  terris  &  ten' prasd' Johis* 

Attevvylle  in  Balliva   fua  lierifac'  viginti  Iibras  prxdid'  per  dcum*" 

Jobem'  Tayllour   vcrfus  ipfum  Johem'  Attewylle  ut  premirtitur 

rccupat'  Ira  quod  denar'  illos  habeat  hie  iS:c.   A  die  pafclic  in  15 

dies  prefat' Johi'  Tayllour  folvend'. 

{n)  Ir  appears  the  Judgment  given   by   the  Barons,  fitting  the  Psrliamentj  was 
not  by  Dcirtult,  but  upon  the  Appearance  of  Jtwellc  by  his  Attjir.cy. 
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(a)  Ante  quern  diem  fcilt*  14''  die  Februarii  prasdido  anno  17 
Dominus  Rex  mandavit  hie  bre  fuu  de  Magno  Sigillo  fuo  Thes' 
&  Baronibus  hujus  Scaccarii  dired'  cujus  Tenoir  fequitur  in  Iiec, 
verba  Edwardus  Dei  gra'  Rex  Angl'  6c  Franc  &  Dominus  Hiber' 
Tties'  &  Baronibus  fuis  de  Scaccario  faltm'.  Quia  in  recordo  & 
proceffa  aceciam  in  reddicoe'  Judicii  loquele  que  nuper  fuit  coram 
vob'  vos  prefati  Barones  in  Scaccario  noftro  prsedido  fine  bri' 
noftro  inter  nos  &  JohenV  Tayllour  juniorem  de  Civitate  Exon'  in 
Cona'  Devon'  Marchaurit  &  quendam  MagrnV  JohenV  Attevvylie 
de  Exon'  in  Cona'  prsed'  Clericum  &  Deputat'  Nidii'  Heyncfcote 
nuper  unius  Colledorum  Cuftomaruni  &  Subridiorum  noftrorum 
in  Portubus  Exon'  &  Dertmouth  fuper  quadani  informacione 
verfus  ipfum  Johem'  Attewylle  per  pried'  Johem'  Tayllour  qui 
tarn  pro  nob'  quern  pro  feipfo  fequebatur  in  ea  parte  coram  vob* 
vos  prefati  Barones  fca'  de  eo  quod  idem  Johes'  Attewiile  decimo 
odavo  die  Septembris  anno  Regni  noftri  quintodecimo  prefato 
Nicho'  Hcynefcote  tunc  Colledore  ibm'  in  portubus  pra:di6tis  apud 
Exon*  in  Com' Devon'  emilTet  de  Johe'  Flore  Mercatorede  Britan 
caufa  Merchandizand'  feptem  pecias  de  Creft  Cloth  pro  novem 
libris  fex  Iblidis  6c  odo  denariis  contra  formam  ftatuti  in  parlia- 
mento  Henr'  nuper  defco'  &  non  de  jure  Regis  Angl'  fexti  anno 
Regni  fui  vicefimo  apud  Weftm'  tento  editis  error  intervenit 
manufeftus  ad  gve'  dampnu  ipfius  Johis'  Attewiile  ficut  ex  que- 
rela fua  accepimus  ac  in  ftaturo  apud  Weftm'  nuper  cdito 
inter  cetera  concordatum  fuit  &  ftatutum  quod  in  omnibus 
eafibus  nos  aut  alias  perfonas  tangenribus  ubi  quis  queritur  de 
errore  fco'in  Scaccario  Canccllarius  &Thes' venire  fac'  in  aliquam 
camcram  confiiii  juxta  Scaccarium  Rccordum  & ,  proccifum 
hujufmodi  extra  dcnV  Scaccarium  &  aflumptis  fibi  Juftic'  &  aliis 

{a)  This  Writ  of  Error  was  not  proceeded  upon,  and  appears  to  have  been  brought 
purely  for  Delay. 
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pcritis  talibus  quales  fibi  videbitur  fore  aflumcnd'  &  vocatis  coram 
eis  Baronibus  de  Scaccario  pr^edifto  ad  audiend'  Informaciones 
fuas  &  caufas  Judiciorum  fuorum  nee  non  hujufmodi  debitc  fac 
cxaminari  &  fi  aliquis  Error  inventus  fuit  ilium  corrig'  fac'  & 
rotlos  emendari  &  poftea  eos  in  Scaccar'  praed'  remittere  ad  exe- 
cucionen  faciend'  prout  in  eodem  (latuto  plenius  continetur 
Ncs  igirur  volentes  errorem  ilium  fi  quis  fuit  juxta  formam 
flatuti  praedidi  corrigi  &  partibus  prjedictis  celem'  jufticiam  fieri 
in  hac  parte  vob' Mandamus  quod  fi  Judicium  inde  redditum  fit 
tunc  recordum  &  proccflum  prsedict'  cum  omnibus  ea  tangentib' 
coram  Cancellario  noftro  &  vob'  vos  prefat'  Tlies'  in  Cameram 
juxta  Scaccarium  ie  Councell  Chambre  vocatam  in  quindena 
pafche  prox'  futur'  venire  fac'  ut  idem  Cancellarius  &  vos  prefat' 
Thes'  Vifis  &  examinatis  record©  &  proceflii  prsedidis  auditifque 
informacionibus  veftris  vos  prefati  Barones  ulterius  in  hac  parte  de 
Confilio  Juftic'  &  aliorum  peritorum  hujufmodi  fieri  fac'  quod  de 
jure  &  fecundm'  formam  ejufdem  ftatuti  fuit  faciend' T.  meipfo 
apud  Weftm'  13  die  Fcbruarii  anno  Regni  noftri  decimo  feptimo. 

Tofteaque  dcus'  Dominus  Rex  mandavit  hie  bre'  fuu'de  Magno 
Sigillo  fuo  dilco'  &fideli  fuo  Thom'Vefwyk  Capital'  Baron*  hujus 

Scaccarii  dired'  in  ha:c  verba. Edrus'  Dei  gra'  Rex  Angl'  & 

Franc'  &  Dominus  Hiber*  fideli  fuo  Thome  Urfwyk  Capital'  Baron' 
de  Scaccario  fuo  faltnV  Tenorem  cujufdam  peticionis  nob'  in  pre- 
fenti  parliamento  noftro  per  Coitates'  regni  noftri  Angl'  in  eodem 
pnrliamento  exiften'  ex  parte  Johis' Attewyll  unius  CivnV  Civitatis 
Exon'  in  prefcn'  Parliam'  noftro  de  mandato  noftro  exiften'  exhibit' 
ac  tenorem  cujufdam  refponfionis  eidem  peticio'  per  nos  de  avila- 
nicnto  &  aflfenfu  Dominorum  fpiritualium  &  temporalium  in  dio' 
parliamch'  filit'  exiften'  &ad  requificioncm  Coitatisprxd'  nee  non 
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audoritate  ejufdem  parliamenti  fad'  &  indors'  dci   tcnoris  diCtx 
peticionis  infert'  vob'  mittimus  prefentibusinterclufos  mandantes  ut 
infpedis  tenoribuspraidiflis  ulterius  inde  ad  profccucioncm  ipfius 
Johis'  fieri  fac  quod  de  jure  ac  fecundum  vim  formam  &  efFem* 
peticionis  rerponfionis  &  authoritatis  pra^d'  fint'  faciend'  T.  meipfo 
apud  Weftm'  m  dieFebruarii  anno  regni  noftri  decimo  feprimo 
ct  tenor  peticionis  prsed'   de    quo  fuperius  in    bri'  fit    mentio 
fcquitur  in  hsec  verba  fs.  To  the  Kyng  our  Soveraigne  Lord  fs. 
Prayen  tlie  Commons  in  this  prefent  Parliament  aflembled  that 
where  of  tyme  that  mannes  mynde  is  not  the  contrarie  hit  hath 
ben  ufed  that  the  Knyghtes  of  the  Shires  Citezeins  of  Citees 
Burges  of  Boroughes  and  Barons  of  5  portes  of  this  youre  Reame 
called  to  eny  of  the  Parlementes  of  youre  noble  Progenitours  or 
yours  amonges  other  Libertees  and  Frannchifes  have  had  and  ufed 
Privilege  that  eny  of  them  fhould  not  be  empleaded  in  eny  accion 
perfonall  nor  be  attached   by  their   perfone  or  goodes  in  their 
comyng  to  eny  fuch  Parlement   ther  abidyng   nor  fro  thens  to 
ther  propre  home  refortyng  which  libertees  and  frannchifes  youre 
Highnes  to  your  lieges  called  by  youre  audoritc  Roiall  to  this 
youre  High  Court  of  Parlement  for  the  Shires  Citees  Boroughs 
and  f  Portes  of  this  Reame  by  your  auctorite  Roiall  atre  com- 
menfment  of  this  Parlement  gracioufly  have  ratified  and  confirmed 
to  us  your  faid  Commens  nowe  aflembled  by  youre  feid  Roiall 
commandement  in  this  youre  prefent  Parlement     And  it  is  fo 
Soveraigne  Lord  that  oon  John  Attwyll  one  of  the  Cirezens  of 
the  Cite  of  Exeter  comcn  to  this  prefent  Parlement  and  here  con- 
tynuelly  attendyng  upon    the    fame   fithen    the  comencement 
therofone  John  Taillour  callying  hym   Marchaunt  of  the  feid 
Citee  of  Exctur  by  vertue  of  8  dyvers  feyncd  Informacions  made 
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iii  your  Efcheker  hath  condempned  the  fald  John  Atwyll  during 

this  prefent  Parlement  be  the  default  of  anfwere  of  the  faid  John 

in  20 1.  the  fame  John  dayly  attendyng  upon  the  fame  Parlement 

and  not  havyng  knovvlech  of  the  faide  Condempnacions  Upon 

which  Condempnacions  divers  and  feverall  Writtes  ben  direded 

to  dy verfe  Shirrefs  of  this  yonre  Reame  fome  of  Fieri  facias  and 

fbme  of  Capias  ad  farisfaciend'  fo  that  the  faid  John  Atwyll  may  not 

have  his  free  departyng  from  this  prefent  Parlement  to  his  home 

for  doubt  that  both  his  body  hys  Horfcs  and  his  other  goodes  and 

catelis  neceffar  to  be  had  wyth  hym  (hould  be  put  in  execucion 

in  that  behalf  contrarie  to  the  Privilege  due  and  accuftomed  to  all 

the  Members  ufuelly  cald  to  the  forefeid  Parlement  Be  hit  ther- 

fore  ordeyned  by  the  Advice  and  AflTent  of  the  Lords  fpirituel  and 

tcmporcl  in  this  prefent  Parlement  affcmbled  and  by  the  Aucto- 

rite  of  the  fame  that  the  faid  Writtes  of  Execucion  and  every  of 

them  to  be  had  upon  the  fame  in  no  wife  to  be  executor  nor 

hurtful!  to  the  faid  John  Atwyll  his  Heires  nor  Executours  nor 

eny  of  them  And  that  the  Chief  Baron  of  the  faid  Efcheker  for 

the  tyme  beying  have  poiar  be  this  Ordinance  to  grunt  withoute 

denyer  to  the  faide  John  Atwyll  his  hcircs   and  executours  and 

every  of  them  fuch  and  als  many  Writtes  of  Superfedias  upon  this 

Ordinance  to  every  fuch  Shiref  or  Shircfs  of  this  Reame  to  be 

dircdl  to  furcefe  of  eny  mancr  of  execution  in  that  behalf  to  be 

made  or  had  as  to  the  feid  John  Atwyll  his  Heires  and  Executours 

and  every  of  them  fhall  be  requifite  Savying  alwey  to  the  forfeid 

John  Taillour  his  forfeid  Jugcmcnts  and  Execucions  and' every  of 

them  to  be  had  and  fued  at  hisplcafur  ayenfl:  the  feid  John  Atwyll 

at  eny  tyme  after  the  ende  of  this  prefent  Parlement  this  Orden- 

ancc  notwithftandyng.  4 

Super 
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Super  quo  vlrtute  &  audoricate  adus  prsed*  prcccptum  eft  Vic* 
,  dci'  Com'  Devon'  quod  execucioni  brium'  prasdidorum  verfus 
prefatum  Johannem  Attewyllad  fectam  dci'  Johis'  TailJouriii  hac 
parte  directomm  fuperfedeat  quoufqueinde  aliud  habucrit  deRe^e 
in  Mandatis  Et  fi  forte  aliquid  de  bon'  feu  Catall'  terris  feu  tcntis' 
prsd'  Johis'  Attewyll  virtute  brium'  prsedictorum    aut  alicujus 
corumdem  levaverit  id  fine  dilone'  reftituat  eidem  &c.  Et  fuper 
hoc  quia  Cur'  vult  delibare*  antequam  &c.  dat'  eft  dies  hie  tarn 
prefat'  Johi'  Taillour  quam  prefat'  Johi'  Attewyll  ufque  15  pafchc 
pr3ed'  Ad  quern  diem  pra:d'  Johes'  Taillouf  ven'  in  propria  per- 
fona  fua  Et  prxd'  Johes'  Attewylle  per  did'  Attorn'  fuum  Et  Vic* 
quoad  did'  bre'  de  fieri  fac'  retorn'  bre*  ill'  indorfatu'  fie  Execucio 
iftius  bris'  pat'  in  quadam  Cedula  hujus  bri'  confut'  Ego  Johes' 
Sapecote  virtute  cujufdem  bris'  Domini  Regis  de   fierifac'  mihi 
dired'  &  huicCedul'  confut'  Baronibus  indco'  bri'  content'  Certi- 
fico  quod   feci  quoddam  preceptum  meum   Sigillo  OfHcii  mei 
fignat'  quibufdam  Johis' LewysRico'  Taillour  &  Roberto  Adelard 
dired'  and  fierefac    de  bonis  &  catallis  terris  Sc   ten'  Masiflri 
Johis'  Attewylle  in  dco' bri'  noiat' ad  valenc*  20 1.  quas  Johes' 
Taillour  jun'  in  eodem  bri'   fpecificat*  recuperavit  verfus  dcm' 
Johem  Attewille    prout    in    eodem    bri*    fit  mencio'  Virtute 
quorum  bris'  6c  precept'  Johes'  Lewys  Ricus'  Taillour  &  Robertus 
Adelard  die  Jovis  accidcn'  26^  die  Februarii  anno  Resni  Resis 
Edwardi  Quarti  decimo  fcptimo  apud  Topfham   in  Com'  pr^cd' 
ccperunt  unam  Navem  voc'  a  Carbelle  cum  toto  apparatu  ad  va- 
Icnciam  viginti  librarum  de  bonis  &  catallis  dci'  Johis'  Attewylle 
&  ill'  vcndicoi'  expone'  voluifTcnt  Et  poftca  fupcr  hoc  prxdidus 
Johes  Attewyll   die   Luna;    acciden'  fc'do    die     Mrcii    eodem 
anno  deliberavit  mihi  Bris'  Dai'  Regis  de  fupers'  cuid'  alio  bri'  de 
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ficrifac'  verfus  eundem   Joheni'   Attewyll  ad  hunc  diem  per  me 
retnat'  confut'  Et  incontinen'  poft  reccpcionem  ejufdem  bris'  de 
fupcrs'  prsediclus  Johes'  Attewylle  ac  Phus'  Attewylle  nuper  de 
Exon'    in  Comitate  prajdido  Mercliaunt  Ricus'  ClyfF  nuper  de 
Exon'  in  Com'  prsed'  Baker  Johes'  Naon  nuper  de  Exon  in  Com*^ 
prsed'  Hofyer  Ricus'  Undey  nuper  de  Exon'  in  Com'  prasd'  Mer- 
chaunt  &  Raymundus  Ruffell  nuper  deTopfliam  in  Com' praed* 
Laborer  eodem  die  Lunai  apud  Topfham  pra^d'  in  Comitate  prsed*. 
Vi;  &  Armis  videlt'  Gladiis  Baculis  Arcubus  et  Sagitiis  in  prasd' 
Tohem'  Lewys  Ricum'  Tfiillour  6c  Robertum  Adclard  infultum 
feccr'  &  prsed'  Navem  voc    a  Carvell'  cum  toto  apparatu  prxd'  a 
poffefTion'  ipforum  Johis'  Lewys  Rici'  Taillour  &  Roberti  Ade- 
lard  tunc  &:  ibidem  ceperunt  &  refturferunt  in  contemptu  Domini 
Re<^is  &  contra  pacem  fuam  ideo  Execucionem  dci'  bris'  de  fierifac' 
fafcre  non  poflum  Et  fuper  hoc  pra^d'  M  agifter  Johes'  Attewylle 
de  premiflis  per  Barones  ailocurus  fi  quid  pro  fe  habcat  vel  difccre 
fciat  quare  ipfe  finem  cum  Domino  Rege  pro  contempt'  pra^d" 
facerejion  deb'  Die'  quod  materia  in  retno'  pixi'   Vic  content' 
minus  fufficiens  eft  in  lege  ad  ipfum  Johem'ad  eandcmrefpondcre 
compclland'  Unde  petit  Judicium  Et  quod  ipfe  proinde  ab  hac  Cur' 
dimittatur   &c.  Poftea  fcilt'  primo  die   Maii  anno  dci'  Domini 
Regis  nunc  decimo  odavo  vcn'  hie  in  Cur' prefat' Johes' Tayllour 
in  propria  perfona  fua  prefcnt'  tunc  ibidem  Johe'  RofFen'  Epo* 
Cuftod'  privati  Sigilli  dci'  Domini  Regis  Et  pra:d'  viginti  libras 
mcdictat'  quadraginta  librarum  prxdid'  quas  idem  Johes  Tayllour 
verfus  prefat'  Johem'  Attwyll  hie  in  Curia  recuperavit  Et  omne  id 
quod  ad  ipfum  Johem  Tayllour  occafione  prcmiflbrum  pertinuic 
cidem  Johi  Atwyll  remifit  &  relaxavit  Ideo  Confideratu'  eft  per 
Barones  quod  idem  Johes'  Atwyll  de  eifdcm  Viginti  Libris  eat  ad 

prcfcn'  line  die  &;c. 
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Adhuc  T  lac  it  a  coram  Baronibus  de  Scaccario  aptid  ^^^' M^IL 
de  Termino  SanBi  Michaelis  Anno  Regni  Regis  Ed'uuardi 
poji  ConqueJlamT>ecimo  Scptimo.     Rot.  12. 

Memorandum  quod  Johcs'E6lordcCivif  Exon' ill  Com'     ^ 
prasd'  Deputat'.Rici'  More  Appriator'  fubs'  ulnagii  pannor* 
venaliu'  in  Com'  Devon  &  CornuV  vcn'  coram  Baronibus  hujus 
Scaccarii  vicefimo  fexto  die  Novemb'  hoc  termio'  in  propria  per- 
fona  fua  Et  pro  Domino  Rege  dcdit  Cur  hie  inrelligi  quod  ipfc 
fexto  die  AuguQi  ultimo  predicto  apud  Civiratcm  Exoii'  predid' 
videlt*  in  quadam  ftrata  ibm'  vulgarit  nuncupat'  the  Hye  Strete 
feifivit  &:  ad  opus  Domini  Regis  Aredavit  quatuordecim  pec'  panni 
Lanci  vocat'  drey  quarum  trefdecim  coloris  aibi  &  altera  refidui 
earddum'  peciar'  panni  coloris  viridis  de  bonis  &  Catallis  cujuf- 
dam  Johannis  Piers  Mercatoris  de  Britan'  pro  eo  quod  pecie  panni 
predict'  adrunc  &  ibm'  per  quendam  Johannem  Attewylle  de 
Civitate  predida  Mercatorem  vendicoi'  cxpofit'  fuerunt  prefato- 
Johanni  Piers  figillo  pro  Subs'  &  uinag'  pannor'  venal'min  Civi- 
tarc  pracdicta  ordinat'  minime  confignat'  Et  fup'  hoc  eodem  fexto 
die  Augudi  prjedictus  Johannes  Attewylle  apud  Civitatem  Exon' 
prxdid'  ven'  Vi  &  Armis  videlt'  gladiis  <3c  Daggar'  &  in  pra:dict' 
Johannem  Ector  adtunc  &  ibm'  infultum  fecit  &  quatuor  pccia' 
pani  quatuordecim   pec'   panni  Lanci   predict'  adtunc  &   ibm' 
extra  pofs'  dicti  Domini  Regis  &  pra:fati  Johannis  Ector  manu  forti 
ccpit  &  afportavit  contra  pacem  Domini  Regis  ac  in  contemprum 
ejufdem  Domini  Regis  unde  prxdictus  Johannes  Ector  petit  avifa- 
mentum  Cur'  in  prxmiflis  Et  quod  ipfe  mcdictatcm  prnsdicar* 
decern  peciar'  panni  per  ipfum  ut  pra^d'  eft  ad  opus  dicti  Domini 
Regis  fcifit'  Jitere  valeat  juxta  formam  Statuti  in  tli'  cafu  edit'  & 
provis*  Super  quo  fca'  proclamaeoc'  pro  Dno'  Rege  prout  moris  eft 
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fiquis  Cut'  his  infortnarc  vcllet  quarc  pccic  panni  praedict'  dicto 
Domino  Regi  ex  caufa  prsdicta  tanqm'  forisfact'  pertinen'  re- 
manere  non  deb'  venirct  &  audiret  &  nullus  ad  hoc  facicnd* 
compuit'  Idco  Concordatum  cfl:  quod  Mandet'  pra:fat'  Johanni 
Ector  ac  Roberto  Duplache  de  London'Drapcr  &  Johanni  Gybbes 
de  cadeni  Taylour  ad  dcas'  decern  pecias  panni  percell'  praedcar' 
quatuordecim  peciar'  panni  per  Sacrm'  prob"  &  leg  horn'  dee* 
Civitatis  fidelit'  &  particlarit'  app'ciari'  &  jufte  valuari  Indentur' 
inter  ipfos  &  app'ciatores'  eardem'poni  &  quantitatem  inde  debitc 
conficiend'  Ita  quod  altam'  partem  Indentuar'  pra^dict*  habeant 
hie  6cc.  Et  prec  eis  in  forma  pra^dca'  Ita  6cc.  in  Odob'  Sci'  Hil- 
larii.  Concordatu  eft  cciam  quod  praefat'  Johannes  Attcwyllc 
attachietur  per  Corpus  juiim  ubicumque  &c.  ad  refpondend' 
Domino  Rcgi  tarn  de  Contemptti  pradco  qiiam  de  pradi6i" 
qnatuor  pedis  panni  per  ipnV  ut  fupdem'  eft  ext'  poflciTionem 
Domini  Regis  capt'  five  de  pretio  feu  valore  eardem'  Ec  ad  ultius' 
rccipicnd'  in  premiflcs  quod  Cur'  &c.  Et  prxc'  eft  Vic'  dicti  Com' 
Devon'  quod  prxdm'  Johannem  Attevvylle  attachict  in  forma 
pra;dca'  Ita  6cc.  a  die  Sci  Hillarii  in  if  dies  Ad  quem  diem 
Vic'  quoad  prxfat'  Johannem  Attewylle  retorn'  brc'  &  Mandavit 
quod  idem  Johannes  non  fuic  inventus  &c.  Sicut  continetur  in 
Indorfemcnto  cjufdem  bris'quod  eft  in  iigo'  brium*  de  hoc  Anno 
in  Devon'  Tamen  pr^cfat'  Johannes  Attewylle  ad  eandem  idem 
'uen  in  propria  perfonafua  Et  pro  pramiffis  comlttitiir  prifone  de 
Flete  ibm  moratur  qnoitfqtie  &c.  Et  fuper  hoc  incontinenti  idem 
Johannes  Attewylle  pro  prxmiffis  ex  gra'  Cur'  fecit  jincm  cum 
di^io  Domino  Rege  Sicut  continetur  alibi  in  hiis  Memorand' 
videlt'  inter  Fines  de  termio  Sci''Hillarii  cujus  finis  prxrcxtu  Con- 
iidcratum  eft  per  Baroncs  quod  verfus  cundcm  Johannem  Atte- 
wylle in  pra^ujillte  non  fiat  hie  ulterius  Exe(;utio. 

5  ExtraHi 
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Extra5lsfrom  the  Trials  of  the  Seven  Bifhops,  State  Trials,  Nom. 
Vol.  iV.  Page  302,  ire. 

Sir  Robert  Sawyer,  (Page  302.)  "  MyLord,  Mr.  Soiicitorhas    ■ 
*'  oppofed  our  being  heard,  but  we  now  defire  he  would  hear 
*'  our  Anfwer  to  it,   and  that  which  we  have  to  fay  is  this: 
*^  That  my  Lords  the  Bifhops  are  not  here  regularly  in  the  Court 
"  to  be  charged  with  an   Information  5  and  if  the  Law  be  not 
^'  with  us  in  this  Point,  as  we  doubt  not  to  make  appear  it  is, 
*'  no  queftion  but  when  your  Lordfnip  has  heard  what  we  have 
"  to  fay,  you  will  give  a  right  Rule  in  ir.     My  Lord,  we  fay, 
**  that  by  the  Rules  of  Law,  no  Man  ought  to  be  charged  with 
**  an  Information  or  Indi£lment  by  the  exprefs  Statute  of  Edward 
*'  the  Third,  unlefs  he  come  into  the  Court  by  legal  Procels  : 
"  That  is  a  (landing  Rule,  and  the  Pradice  of  this  and  all  other 
"  Courts  is  purfuant  to  it.     Now  in  this  Court  you  have  fcvcral 
"  ProccfTes  that  go  out  of  this  Court,  and  he  that  comes  as  taken 
*•  by  virtue  of  a  Capias,  or  an  Attachment  after  a  Summons,  or 
**  by  Venire  in  the  Nature  of  a  Subpoena ;  I  fay,  he  that  comes 
"  in  upon  thcfe  Proceflcs,  may  be  charged  with  an  Informations 
*^  but  where  a  Perfon  is  in  Prifon,  committed  by  another  Juri{- 
<*  diction,  and  another  Authorityj  than  that  of  this  Court,  when 
*'  the  Prifoner  is  brought  here  by  Habeas  Corpus^  the  firft  Thing. 
"  the  Court  has  to  do  is,  to  enquire  whether  he  be  legally  com- 
*'  mitted ,  to  that  End  the  Retorn  is  filed,  and   the  Parry  has 
"  leave  to  make  his  Exceptions  to  it,  as  we  do  in  this  Cafe. 

"  My  Lords  are  brought  here  upon  a  Habeas  Corpus,  the  Re- 
'*  torn  of  which  has  been  read,  and  now  the  Retorn  is  filled, 
♦*  we  are  proper  to  move  that  my  Lords  may  be  difchargcd  ,•  for 
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"  yoa  now  fee  what  they  are  committed  for;  it  is  for  a  Mifde- 
**  meanor,  in  making  and  publifhing  a  Libel,  that  is  the  Matter 
''  foi-  which  they  arc  committed:  And  it  appears  by  the  Rctora 
'^  likcwifc,  that  they  who  are  thus  committed  are  Peers  of  ilie 
"  llcahn,  for  fo  my  Lords  the  Bi(hops  all  are,  and  for  a  2vlhcie- 
*'  meanor  they  ought  not  by  Law  to  have  been  committed. 

L.  C.  y.  "  You  go  too  far  now,  Sir  Robert  Sawyer  ;  I  would 
"  wiilint^ly  hear  you  whatfoever  you  have  to  fay  i  but  then  it 
*'  muft  be  in  its  due  Time. 

Mr.  Finch.  (Page  303.)  "  Then,  my  Lord,  with  humble  Sub- 
"  million,  we  fay,  that  it  doth  appear  by  this  Rerorn,  that  my 
"  Lords  the  Bifhops  are  not  here  legally  in  Court,  becaufe  this 
'*  Commitment  of  theirs  was  not  a  legal  Commitment i  and 
"  Two  Objcaions  we  have  to  it ;  the  one  is,  that  the  Perfons 
"  committing  had  no  Authority  to  commit  5  for  the  lletorn  fays, 
*^  that  it  was  by  virtue  of  a  Warrant  under  the  Hands  of  fuch  and 
*'  fuch,  being  Lords  of  the  Council,  and  they  (we  fay)  have  no 
*'  Authority  to  do  this.  The  other  Objedion  is,  that  the  Fad 
"  for  which  they  were  committed,  they  ought  not  to  have  been 
"  imprifoned  for.  The  Fad  charged  upon  them  is  in  the  Na- 
*'  ture  of  a  bare  Mifdemeanor,  and  for  fuch  a  Fad  it  is  the  Right 
«^'  of  my  Lords  the  Bifhops  (as  Peers  of  the  Realm)  that  they 
"  ought  to  be  ferved  with  the  ufual  Procefs  of  Subpoena,  and  not 
'*  to  be  committed  to  Prifon. 

Mr.  An.  Gen,  Cp.  308.]  ** I  do  fay,  if  a  Man  comes  in 

"  voluntarily  upon  any  Recognizance,    though   it   be   not  in 
*'  Cuftody  i  or  if  he  comes  in  upon  any  Procefs,  if  the  Court 

find 
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"  find  him  here,  though  that  Proccfs  be  not  for  the  thuig  charged 
"  in  the  Information,  yet  the  Court  is  fo  much  in  Poflcilion  of 
*«  the  Perfon,  that  he  fhall  plead  to  any  Information  j  and  that 
*'  I  do  fay,  and  will  ftand  by. 

Mr-  Sol,  Gen.  "  My  Lord,  we  arc  here  in  a  very  great  Auditory, 
"  and  this  Court  is  always  a  very  great  Court  (but  here  is  a  greater 
''  and  nobler  Aflembly  than  ufually  we  have  here)  and  thcfc 
"  Gentlemen,  to  fb.ew  their  Eloquence  and  Oratory,  would,  by 
"  converting  Propofitions  otherwife  than  they  are  delivered,  put 
*'  another  Meaning  upon  them,  and  fo  draw  ftrange  Inferences 
"  from  them  ;  but  thefe  Arts,  we  are  fure,  will  not  prevail  here. 
*«  We  fay  plainly,  and  we  arc  fure  the  Law  is  fo  (let  them  ap- 
*'  prehend.  wliat  they  will)  that  your  Lordfhip  cannot  exhibit  an 
•'  Information  to  any  Man  that  you  find  accidentally  here  in  the 
"  Court. 

*'  Then,  fays  Mr.  Finch,  v/e  are  agreed;  but  withal  (fay  I) 
"  take  my  other  Propo/ition  :  If  a  Perfon  be  brought  into  Court 
*'  by  legal  Procefs,  or  upon  any  Contempt  whatfoever,  by  an 
«'  Attachment  or  Warrant,  or  upon  a  Habeas  Corpus  after  a 
"  Commitment,  being  thus  found  in  Court,  your  Lordfhip  may 
*^  certainly  charge  him  with  an  Information.  When  thefe  Gen- 
*^  tlemen,  who  are  fo  eager  on  the  other  Side,  did  prefide  here, 
''  and  flood  in  the  Places  where  Mr.  Attorney  and  I  now  arc,  I 
"  can  name  them  abundance  of  Cafes  of  the  like  Nature  with 
•«  this,  when  Men  have  been  compelled  to  appear  to  Informations, 
**  and  plead  prefently.  They  are  the  Perfons  that  made  the  Prece- 
"  dents  J  they  made  the  Law  for  aught  I  know:  I  am  fure  I  find 

"  the 
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'*  the  Court  in  Poflcflion  of  this  as  Law,  and  wc  pray  the  ufual 
*'  Courfe  may  be  followed. 

Mr.  Finch.  "  Pray,  my  Lord,  fpare  us  a  Word  in  this  Matter. 
"  I  do  r.i^rcc  with  Mr.  Attorney  in  this  Matter  j  but  i  do  not 
*''  a^irce  with  Mr.  Solicitor. 

4/r.  Sol.  Gen-  *'  You  do  not  agree  with  yourfelf. 

Mr.  Finch.  ''  I  hope  I  do,  and  always  fhali  agree  with  myfelf  5 
*'  but  I  do  not  agree  with  you,  Mr.  Solicitor. 

Mr.  Sol.  Gen.  ''  You  do  not  in  1688  agree  with  what  you  were 
*'  in  1680. 

*'  Mr.  Finch.  Says  Mr.  Attorney yZ.]A2.vv  that  comes  voluntarily 
*'  in,  cannot  be  charged  with  an  Information  j  with  him  I  agree  : 
*'  fays  Mr.  Solicitor^  A  Man  that  comes  in,  and  is  found  in 
"  Court  by  any  Procefs,  may  be  charged  with  an  Information  5 
"  I  fay  no,  if  the  Procefs  be  wholly  illegal ;  for  he  cannot  be  faid 
**  to  be  legally  in  Court,  Suppofe  a  Peer  of  the  Realm  be  taken 
"  upon  a  Capias,  and  is  committed  to  the  Marpoalfta,  and  is 
"  brought  upon  a  Habeas  Corpus,  I  would  fain  know,  whether 
**  you  could  declare  againft  him  ? 

Mr.  Att.  Gen.  '^  No,  we  cannot. 

Mr.  Finch.  ^'  And  why  is  that,  but  becaufe  the  Procefs  is  il- 
^'  legal,  and  he  is  not  truly  in  Court?  Then  is  it  a  proper  Time 
"  now  to  make  this  a  QuclVion,  whether  my  Lords  here  were 
"  legally  committed,  before  you  can  lay  any  thing  to  their  Charge 
'*  byway  of  Information?  For  if  the  Commitment  be  illegal^ 
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^'  it  is  a  voki  Commitment :  And  if  the  Commitment  be  void 
"  the  Procefs  is  void,  and  then  my  Lords  are  not  legally  in 
«'  Court. 

L.  C.  J.  "  That  fare  is  but  returning  again  to  the  fame  Quef- 
"  tion  that  has  been  determined  already. 

Mr.  Sol.  Gen.  "  If  your  Lordlhip  will  permit  them  to  go  over 
**  and  over  the  fame  Things,  we  fhall  never  liave  an  End. 

Mr,  Finch.  ''  My  Lord,  we  pray  thefe  Gentlemen  of  the 
"  King's  CounfeJ  may  be  a  little  cool  with  us,  and  then  they  will 
"  find  we  do  not  talk  the  fame  .Things  over  and  over  again,  nor 
'■^  meddle  with  that  which  the  Court  have  given  their  Judgment 
"  in. 

L.  C.  y.  '^  Well,  go  on,  Sir. 

Mr.  Finch.  *'  My  Lord,  we  fay  it  is  the  Privilege  of  the  Peers  of 

^*  Endand.  that  none  of  them  fhall  be  committed  to  Prifon  for 

"  a  Mifdemeanor,  efpccially  in  the  firft  Inftance,  and  before  Judg- 

"  ment.     This  (wcfay)  is  the  Right  of  my  Lords  the  Bifhops,  and 

*'  that  which  they  claim  as  Lords  of  Parliament.  Now  it  appears 

*'  upon  this  Rctorn  and  the  Warrant,  that  the  Council-Table  hath 

"  committed  them  (for  yourLordfliip  and  the  Court  hath  rul'd  it, 

*^  that  this  Commitment  muft  be  taken  to  be  by  Order  of  the 

"  Privy-Council,  and  we  meddle  not  with  that  further),  but  wc 

"  fay  that  the  Council- Table  may  commit  a  Man  unjuftly,  that  is 

"  certain.  There  has  been  Relief  often  2:iven  in  this  Court  a^ainfl: 

*'  Commitments  by  the  Council-Table  :  And  that  they  were  un- 

"  juftly  committed,  depends  upon  the  Point  of  their  Privilege  as 

*'  Peers, 

Z  Mr. 
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Mr.  S.  Temberton.  **  My  Lord,  we  fay,  that  the  Lords  of  the 
"  Council  have  illegally  committed  thefe  Noble  Perfons,  who  are 
"  Peers  of  the  Realm,  and  ought  to  have  the  Privilege  of  their 
**  Peerage,  which  is,  not  to  be  committed  for  a  M^ J  demeanor  ; 
*'  that  the  Council  ought  not  to  have  done  :  For  the  Peers  of  Eng- 
*'  /^Woughtno  more  to  be  committed  for  a  iMiidemeanor,  and  to 
"  be  imprifoned,  efpecially  upon  the  firft  Procefs,  than  they  may 
"  be  in  a  Cafe  of  Debt.  It  is  true,  in  the  Cafe  of  Treafon,  Felony, 
'*  or  the  Breach  of  theTeace^  the  Peers  have  not  fuch  a  Privilege} 
*'  they  may  be  committed  :  But  for  a  Mifdemeanor  (as  this  does 
"  appear  to  be  in  the  Warrant  of  Commitment)  they  ought  not 
"  to  be  committed:  But  they  were  committed  by  the  Lords  of  the 
*<  CounciU  and  we  now  complain  of  this  to  your  LordlTriip  as  il- 
"  le^al,  and  therefore  pray  my  Lords  may  be  difcharged. 

Sir  Rob.  Sa-uuyer.  ^'  Will  your  Lordfhip  be  pleafed  to  favour 
"  me  a  Word  on  the  fame  fide,  for  my  Lords  the  Bilhops.  It 
"  muft  be  agreed  to  me,  that  if  a  Peer  b;;  brought  into  Court,  as 
"  taken  by  a  Capias,  he  cannot  be  charged  with  a  Declaration  5 
"  and  the  Reafon  is,  becaufe  the  Procefs  is  illegal.  Then,  my 
<*  Lord,  with  Submiflion,  when  a  Peer  comes  upon  a  foreign 
"  Commitment,  and  is  brought  in  Cuftody  upon  a  Habeas 
«'  Corpus,  this  is  either  in  the  Nature  of  a  Procefs,  or  a  final  Com- 
*'  mitmcnt,  as  a  judgment  5  they  will  not  fay  that  this  is  a  good 
«  Commitment,  foas  to  amount  to  a  Judgment ;  for  the  Coun- 
**  cii  Board  could  not  give  a  Judgment  in  the  Cafe  j  befides,  the 
"  Commitment  is  illegal,  becaufe  it  is  not  a  Commitment  till  they 
«'  find  Security  to  anfwer  an  Information  here,  but  'tis  a  War- 
*'  rant  to  keep  them  for  a  Mifdemeanor  :  Befidcs,  there  is  another 

'*  thing 
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"  thing  we  have  to  fay  to  this  Warrant  (for  I  am  making  Ob- 
*'  jedions  againft  the  Validity  of  this  Commitment)  it  does  not 
"  appear  that  there  was  any  Oath  made,  and  therefore  the  Court 
*'  muft  adjudge  that  there  was  no  Oath  made,  and  then  no  Man 
*'  ought  without  Oath  to  be  committed,  much  lefs  a  Peer.  But 
<*  that  which  we  chiefly  rely  upon  is,  That  my  Lords  ought  not 
"  to  have  been  committed  for  this,  which  is  but  a  Mifdemeanor 
«^  at  mod  :  And  if  they  ufe  it,  as  Procefs,  to  bring  my  Lords  the 
"  Bifhops  to  anfwer  an  Information,  we  fay,  by  Law  no  fuch 
"  Procefs  can  be  taken  out  againft  the  Perfons  of  Peers  for  bare 
*'  Mifdemcanors.  I  do  agree,  that  for  Felony,  Treafon,  or 
*'  Surety  of  the  T^eace,  the  Perfons  of  Peers  may  be  committed  ; 
*'  and  that  which  is  called  Surety  of  the  Peace  in  our  Books, 
<*  Mr.  Solicitor  knows  very  well,  in  fome  of  the  Rolls  of  Par- 
**  liamcnt,  is  called  Breach  of  the  Teace^  but  it  is  all  one;  and 
*^  the  Meaning,  in  fhort,  is,  that  it  is  fuch  a  Breach  of  the  Peace, 
"  as  for  which  a  Man  by  Law  may  be  obliged  to  find  Sureties  for 
*'  the  Peace.  If  it  fhould  mean  a  Breach  of  the  Peace  by  Im- 
^'  plication,  as  all  Trefpaffes  and  Mifdemcanors  are  faid  to  be 
**  contra  Pacem  in  the  Indidment  or  Information,  then  it  were 
*'  a  fmiple  thing  to  enumerate  the  Cafes  wherein  Privilege  did 
**  not  lie  5  for  there  could  be  no  Information  whatfoever,  but 
"  muft  be  contra  Pacem,  and  fo  there  could  be  no  fuch 
*'  thing  as  Privilege  at  all.  And  befides,  we  fay,  the  very 
*'  Courfe  of  tliib  Court  is  contrary  to  what  they  would  have  ;  for 
*'  in  the  Cafe  of  a  Peer,  for  a  Mifdemeanor,  you  go  firft  by  Sum- 
**  mons,  and  then  you  do  not  take  out  a  Capias  z%  againft  a  com- 
*'  mon  Perfon,  but  the  next  Procefs  is  a  Diftringas,  and  fo  ad 
*■'  ififijitum.     And  I  do  appeal  to  them  on  the  other    Side,  and 

"  challenge 
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*'  challenge  them  to  ibcw  any  one  Precedent,  when  a  Peer  was 

"  brought  thus  in   Court,  to  be  charged  with  an  Information, 

"  without  it  were   in  the  Cafe  of  an   apparent  Breach  of  the 

"  Peace;  for  he  niufl:  be  charged  into  Cuftody,  and  there  mufl: 

**  be  a  Cornmittttur  to  the  Marfhal,  to  intitle  the  Court  to  pro- 

*'  ceed.     Your  Lordfhip  will  find  but  very  few  Precedents  of 

"  Cafes  of  this  Nature  about  common  Perfons  j  for  till  within 

*'  this  Fourteen  or  Fifteen  Years  there  was  no  fuch  thing  ever 

"  done  agaiaft  a  common  Perfon  :  But  this  was  the  Rules  Firft 

"  there  went  out  a  Subjxena-,  and  then  an  Attachment,  and  when 

''  the  Party  was  taken  upon  the  Attachment,  he  is  taken  to 

*'  come  in  upon  Procefs,  and  then  the  Court  would  charge  him 

*'  prefently  j  but  if  he  did  appear  upon  the  Summons,  they  would 

"  not  charge  him,  but  he  had  Time  to  take  a  Copy  of  the  Infor- 

<*  mation,  and  an  Imparlance  of  courfe,  till  the  next  Term,  be- 

*'  fore  he  could  be  compelled  to  plead.     But  in  the  Cafe  cf  a 

'^  Peer,  there  never  was  any  fuch  Precedent  as  the  Attaching  his 

*'  Perfon,  but  only  a  Summons  and  Diftrcfs:  And  I  would  be 

^*  glad  the  King's  Counfel  would  fhew,  that  ever  there  was  any 

*'   fuch  Procefs  taken  out  againft  the  Perfon  of  a  Peer  for  a  mere 

^'  Mifdemeanor.     My  Lord,  'tis  plain,  what  Breach  ot  the  Peace 

«'  means  in  every  Information;  and  I  only  fpeak  this  to  acquaint 

"  the  Court  how  the   conftant  Proceedings  in   all   thefe  Cafts 

£*  have  been.     Thefe  Informations  were  antiently  more  frequent 

t'  in  the  Star-Chamber  ;  and  what  was  the  Procefs  there  ?     Not 

"  the  common  Procefs  oi  2i  Subpoena  i  that    was   not  the  Cafe 

"  there  ;  but  the  Procefs  was  a  Letter  from  the  Chancellor;  that 

''  if  the  Party  upon   the  Letter  did  not  appear,  in  a  common 

^  Cafe,  there  went  out  an  Attachment  j  but  in  a   Peer's  Cafe 

2  *'  never : 
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*'  never  :  And  fo  it  appears  by  Cromptons  JurlfdiBlon  of 
*'  Courts^  Tit,  Star-Chnmbir  33.  This  appears  likewife  by  th« 
"  Proceedings  in  Chancery  againft  the  Peers,  till  the  Queen's 
"  Time.  They  did  not  To  much  as  take  out  an  Attachment  af- 
*'  ter  Default  upon  a  Subpccna,  but  they  would  then,  in  the 
"  Queen's  Time,  be  fo  bold  as  to  take  out  ^n  Attachment  againfl 
"  a  Lord  for  not  appearing  ;  but  that  Courfe  was  condemned  as 
"  illegal  J  fo  we  find  in  my  Lord  ^jer, 

Mr.  Att.Gen.  '*  That  was  at  a  common  Perfon's  Suit. 

Sir  Rob.  lawyer,  "  But  the  Proceedings  in  the  Star  Chamber 
"  were  at  the  King's  Suit,  and  I  am  fure  Mr.  Solicitor  knows 
"  that  the  Peers  Privileges  reach  to  Informations ;  but,  as  I  was 
*'  faying,  it  was  fo  adjudged  as  to  the  Chancery  in  my  Lord 
*'  Cromwell's  Qz.(ty   14  E//.3.  ^/^r,  315-, 

Z/,  C.  J.  "■  You  take  a  great  Compal^,  Sir  Robert  Sazvyen 
"  but  pray  remember  what  you  laid  down  at  firft,  for  the  Ground 
"  of  your  Difcourfe,  That  there  was  never  any  Commitment  of 
"  a  Peer  for  a  barcMifdcmeanor:  You  mud  keep  to  that  5  that 
**  is  the  Point  you  are  to  look  after. 

Sir  Robert  Sawyer.  "  My  Lord,  I  will  fo;  I  do  not  cite  thefe 
"  Cafes  but  for  this  Purpofe,  to  fhew,  that  in  all  Courts  the  Peers 
"  have  particular  Privileges;  and  I  am  fure  they  can  produce  you 
*'  no  Precedents  for  any  fuch  Proceedings  againft  a  Peer.  In  my 
'*  Experience  of  thefe  Matters,  I  never  knew  any  fuch;  nay,  I 
*'  knew  it  always  to  be  otherwife,  that  in  Informations  for  Mif- 
"  demeanours,  there  did  never  ifllie  out  a  Capias  againft  a  Peer: 
**  And  Mr.  Attorney  knows  very  well,  it  was  fo  in  the  late  Cafe 

A  a  «  of 
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*'  of  my  Lord  Loxelace  ;  for  that  Cafe  of  my  Lord  'Devorifoire, 
*'  that  was  an  cxprcfs  Breach  ot  the    Peace,  though  it  was  de- 
•*  bated  and  difpured  then  i  io  that  I  take  it,   thcfe  Noble  Lords 
*'  cannot  be  charged  with  this  Information,  becaufe  they  do  not 
^'  come  in  by  legal  Procels ;  and  unlcfs  they  can  fhew  me  any  Cafes, 
**  where  a  Peer  did  ever  come  in  upon  fjch  a  Commitment,  and 
'^  anfwercd  to  an  Information  upon  that  Commitment,  it  mufl: 
'^  certainly  be  allowed  not  to  be  the  legal  Courfe  j  though  if 
**  fuch  a  Precedent  could  be  (liewn,  that  paffed /i^^  SilentiOy  with- 
*^  out  Debate  or  folemn  Determination,  that  would  not  do,  nor 
**^  could  bind  the  reft  of  the  Peers.     If  one  Man  would  lofe  a 
''  particular  Benefit  he  has,  all  the  whole  Body  muft  not  lofc  it; 
*'  and  the  Benefit  is  not  fmall,  of  Time  to  make  his  Defence  j  of 
"  Imparling,  of  taking  a  Copy  of  the  Indidment,  and  preparing 
^*  himfelf  to  plead  as  his  Cafe  will  bear  3  and  indeed  a  common 
*'  Perfon  has  ufcd  to  have  thefe  Privileges,  though  in  fome  Cafes 
«<  of  late  they  have  taken  the  other  Courfe ;  and  if  a  Capias  went 
**  out  (which  we  fay  cannot  go  againft  a  Lord)  and  the  Party  were 
"  brought  in,  he  was  to  anfwer  immediately.     Now,  my  Lord» 
"  1  take  it,  that  the  Privilege  of  Peers  is  in  all  Times  the  fa-me 
"  with  the  Parliamentary  Privilege  in  Parliament-Time,  which 
^'  rcacheth  to  Informations,  as  well  as  other  Actions.     My  Lord 
*'  Coke  is  exprefs  in  this  Point,  in  the  4  Injiit.  25-.     If  that  Ob- 
*'  jedion  fhould  hold  good,  that  every  Information  being  contra 
"  Tacemy  that  fnould  be  a  Breach  of  the  Peace,  then  (as  I  faid 
**  before)  Privilege  will  hold  in  no  Information,  which  is  con* 
**  trary  to  that  and  all  our  other  Books :  'Tis  only  fuch  a  Breach 
'*  of  the  Peace,  as  for  which  Security  of  the  Peace  may  be  re- 
*'  quired.     But  further,  that  this  is  the  Privilege  enjoyed  by  the 
5  I*  Peers, 
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'••  Peers,  Spiritual  as  well  as  Temporal,  I  fuppofe  will  not  be 
*'  denied  5  for  I  think  they  will  not  queAion,  bur  that  the  Bi[>iops 
"  and  Abbots  that  were  Lords  of  Parliament  were  Peers;  and 
"  we  find  in  our  Books,  when  the  Court  bas  been  moved  for  a 
*'  Caj)ias  againft  an  Abbot,  if  he  were  a  Mitred  Abbot,  and  fat 
''  in  the  Lords  Houfe,  it  was  always  faid,  that  no  fuch  Proeels 
*"'  ought  to  go ;  and  fo  it  is  in  the  Cafe  of  Bifnops  :  But  indeed 
*'  for  other  Noblemen^  the  Difference  is  this:  Where  it  does  not 
"  appear  upon  Record,  that  they  are  Lords  in  Parliament,  there 
"  the  Courts  have  put  them  to  bring  their  Writs  of  Privilege  5 
**  but  where  it  does  appear  upon  Record  that  they  arc  Peers,  the 
''  Court  is  to  allow  and  take  Notice  of  their  Privilege;  and  there 
"  needs  no  fuch  Writ.     Now  that  rhe  Parliament  Privilege,  and 
**  the  Privilege  of  Peers  (as  to  their  Pcrfons)  is  the  fame,  appears 
"  by  the  Form  of  .the  AVrit  in  the  Regifter,  Fol.  287.  Fitz  Herb. 
"  Hat,  Brev.  247.     The  Words  of  the  Writ  are  thefe^  That  if 
"  fuch  a  one  be  fued  at  the  Suit  of  another,  the  Writ  commands, 
**  that  a  Peer  out  of  Parli.iment-Time  fhould  have  rhe  fame  Pri- 
**  vilege  with  thofe  fammoncd  by  the  King  to  the  Parliament; 
**  and  I  know  not  any  Difference  that  can  be  put  between  them  j 
**  and  it  cannot  be  denied,  that  all  Informations  whatfoever,  un- 
**  Icfs  fuch  as  are  for  Breaches  of  the  Peace,  for  which  Surety  of 
"  the  Peace  may  be  required,  are  under  the  Controul  of  the  Par- 
**  liament  Privilege:   So  that  upon  thefe  Grounds,  I  do  prefs  that 
**  my  Lords  the  Bifhops  may  be  difcharged.     If  there  be  any  In- 
'*^  formation  againft  us,  we  are  ready  to  enter  our  Appearance, 
'*  to  anfwcr  it  according  to  the  Courfe  of  the  Court :  But  if  the 
"  Information  be  for  no  other  thing  than  what  is  contained  in 
"  the  Warrant  of  Commitment,  then  their  Pcrfons  ought  to  be 
**  privileged  irom  Commitment. 

Mr. 
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Mr.  Tolkxfen.  "  If  your  Lordfhip  pleafe  to  take  it  altogether, 
*'  you  will  fiad  it  a  Cafe  very  well  worth  your  Confidcration,  it 
*'  being  the  Cafe  of  all  the  Peerage  of  England. 

Mr.  An.  Gen.  "  My  Lord,  thefe  Gentlemen  have  taken  a 
"  great  deal  of  Liberty,  and  fpcnt  much  of  your  Time  in  mak- 
^'  ing  long  Arguments;  and  after  all,  truly,  I  do  not  know 
"  where  to  have  them,  nor  can  undcrftand  what  they  would  be 
"  at.  It  feems  they  agree,  that  for  Treafon,  Felony,  and  the 
"  Breach  of  the  Peace,  a  Peer  may  be  committed. 

L.  C.  y.  "^  That  is,  fay  they,  fuch  a  Breach  of  the  Peace,  a^ 
'*  for  which  Surety  of  the  Peace  may  be  required. 

Mr.  Att.  Gen.  "  Then  all  the  Learning  they  have  been  pleafed 
"  to  favour  us  with  is  at  an  End  5  for  if  here  be  any  thing  charged 
"  upon  the  Bifhops,  for  which  Sureties  of  the  Peace  may  be  re- 
'■'■  quired,  then  this  is  a  good  Commitment. 

L.  C.  y.  That  they  muft  agree  upon  their  own  Arguments. 

Air.  Att.  Gen.  '^  Can  then  any  Man  in  the  World  fay,  that  a 
"  Libel  docs  not  require  Sureties  of  the  Peace?  For  we  muft  now 
'*"  take  it  as  it  is  here  upon  this  Retorn.  How  my  Lords  the 
**  Bifhops  will  clear  themfelves  of  it,  is  a  Queftion  for  another 
"  Time  i  but  the  Warrant  fays,  they  were  committed  for  con- 
•'  triving,  framing,  and  pablifhing  a  feditious  Libel  againft  his 
''  Majefty  and  his  Government.  Is  there  a  greater  Mifdemeanor  • 
*'  Or  is  there  any  thing  on  this  Side  a  capital  Crime  that  is  a 
"  greater  Offence?  Is  there  any  thing  that  docs  lO  tread  upon 
'*  the  Heels  of  a  capital  Offence,  and  comes  fo  near  the  greateft 

"  of 
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"  of  Crimes  that  can  be  committed  againfl:  the  Government  ?  Not 
"  to  enlarge  at  this  Time  upon  what  the  Confequences  of  fuch 
*'  Things  may  be;  is  there  a  greater  Breach  of  the  Peace  than 
**  fuch  feditious  Praftices?  No  Doubt,  any  Man  may  be  com- 
"  mitted  for  it,  and  may  be  bound  to  find  Sureties  for  his  good 
"  Behaviour. 

Sir  Rob.  Sawyer.     *'  I  fay  Sureties  of  the  Peace,  not  of  the 
"  good  Behaviour. 

Mr.  Sol.  Gen.  ''  Pray,  my  Lord,  would  you  confider  where 
*^  we  are  ?  Wc  are  going  towards  France,  I  think,  or  fome  far- 
'*  ther  Country  :  They  have  fct  us  out  to  Sea,  and  I  do  not  fee 
«'  after  this  Rate  when  we  fhail  come  to  Land.  Certainly  thefe 
'^  Gentlemen  are  mightily  out  of  the  Way,  and  would  fain  have 
*'  usfotoo!  We  are  here  upon  a  fingle  Queftion,  as  this  Cafe 
"  {lands  before  your  Lordfhip,  upon  the  Retorn.  Here  is  a  Libel, 
*'  a  feditious  Libel,  faid  to  be  contrived,  made,  and  publiQicd 
"  againft  the  King  and  his  Government  by  thefe  noble  Lords  the 
'^  Prifpners.  This  is  the  Accufation  ;  fuppofe  this  be  true,  that 
*'  is  to  be  proved  hereafter  :  I  hope  they  are  innocent,  and  will 
"  prove  themfelves  fo;  but  fuppofe  it  to  be  true,  that  they  have 
"  made  a  feditious  Libel  againfl  the  King  and  his  Government, 
"  will  any  Man  fay,  that  this  is  not  done  P^i  &  Armis  ?  This  is 
*'  a  Libel  with  a  Witnefsj  nay,  Two  or  three  Degrees  more  will 
'*■  carry  it  to  High  Treafon  ;  and  all  the  Informations  that  were 
"  exhibited  by  Sir  Robert  Sawyer^  when  he  was  Attorney  Gene*. 
"  neral  (and  hecxhibired  a  great  many  for  Libels)  conflantly  thefe 
-'  Words  were  in,  Vi  &  Amns  ^  contra  Taccm.  ,» 

B  b  Bp. 
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Bp.  of  Peterborough.     "  Was  it  fo  in  your  own  Cafe,  Mr. 
"  Solicitor? 

Mr,  Sol,  Gen,  "  Yes,  it  was  fo  in  my  Cafe,  and  you  were  one 
of  them  that  profccuted  me,  for  aught  i  know;  or  if  you  did 
not  profccutc  me,  you  preached  againft  me  5  or  if  you  did  not, 
fomc  of  your  Tribe  did.  But  fo,  my  Lord,  it  was  in  many  other 
Cafes  within  Time  of  Memory.  Sir  Robert  Sawyer  has  pafled  a 
Compliment  upon  me,  of  my  great  Skill  in  Parliament  Matters  ; 
but  truly  there  needs  no  great  Skill  in  Matters  where  the  Law  is 
fo  plain.  A  Peer  they  agree  may  be  in  Prifon  for  Treafon, 
Felony,  or  Breach  of  the  Peace;  but  that  Breach  of  the  Peace, 
fay  they,  is  where  the  Law  requires  Sureties  of  the  Peace :  But 
is  there  any  Certainty  where  Sureties  of  the  Peace  (hall  be  re- 
quired, and  where  not  >  Then  I  would  put  this  Cafe  -,  thefe 
Lords  have  contrived  and  pubiifhcd  a  feditious  Libel  againft  the 
King  and  his  Government,  and  whether  this  be  not  fuch  a  Breach 
of  the  Peace  as  will  require  Sureties  of  the  Peace,  is  the  Qucf- 
tion  before  you  :  And  it  plainly  appears  to  be  fo,  in  Sir  Baptifi 
Hicks's  Cafe  in  Hobbart.  If  a  Man  write  a  private  Letter  pro- 
voking another  to  fight,  although  there  be  no  Fighting,  this  is 
a  Breach  of  the  Peace.  Now  a  Letter  can  do  no  wrong  in  that 
kind,  but  as  it  incites  and  ftirs  up  to  Fighting,  which  may  oc- 
cafion  Bloodfhed  :  And  I  think  there  cannot  be  a  greater 
Breach  of  the  Peace,  than  for  a  Man  to  come  to  the  King's  Face, 
and  publifh  a  Libel  againft  him  ;  and  yet,  according  to  their 
Doftrine,  this  Man  fhall  go  away,  and  you  fhall  not  take  him 
up,  but  take  a  Subpoena  againft  him,  and  wait  for  the  Delay  of 
all  the  ordinary  Procefsj  and  they  tell  you  another  Thing,  that 

"  a  Capias 
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"  a  Capias  does  not  lie  upon  an  Information  againft  tlie  Perfon  of 
'*  a  Peer,  and  that  there  is  no  Precedent  of  any  fuch  Thing  i 
*'  but  I  would  pray  them  to  remember  the  Cafe  of  my  Lord 
*'  Lovelace,  about  fome  Three  Years  ago,  for  bi-eaking  a  Foot- 
^*  man's  Head.  It  feemsif  a  Man  Ubels  the  King  in  his  own  Pre- 
"  fence,  that  is  not  fo  great  a  Matter  as  a  little  Corrcdion  to  an 
"  infolent  Footman  5  but  there  he  was  bound  in  a  Recognizance 
"  to  appear  here  in  this  Court,  and  accordingly  he  did  appear, 
**  and  was  charged  with  an  Information  5  and  as  to  that  Precedent, 
"  I  do  believe  Sir  Robert  Sawyer  and  Mr.  Fmch  won't  contra- 
"  did  me.  This  was  in  the  Firft  Year  of  this  King.  There  was 
*'  likewife  my  Lord  oiTembrokes  Cafe,  who  went  to  adiforderly 
"  Houfe,  and  there  frighted  fome  People  :  We  moved  the  Court, 
"  and  had  an  Attachment  againfl  him  for  axMifdemeanor^  and  he 
"  was  glad  to  compound  the  Thing,  or  it  had  not  ended  fo  foon 
"  as  it  did  :  And  yet  if  a  Lord  comes  to  the  King's  Perfon,  and 
"  affronts  him  to  his  very  Face,  will  not  an  Attachment  lie  againfl: 
*^  him  for  it  ?  Certainly  it  will.  My  Lord,  we  have  gone  out 
"  of  the  Way  too  much  already,  and  thefe  Gentlemen  will  lead 
^'  us  farther  -,  but  we  hope  your  Lordlhips  will  reduce  us  to  the 
**  Methods  of  the  Law.  Here  is  an  Information  which  we  defire 
"  may  be  read  :  If  they  have  any  thing  to  plead  to  it,  their  Time 
*'  for  that  will  come  after  it  is  read.  If  they  think  they  have  been 
*'  illegally  im.prifoncd,  it  appears  plainly  upon  thisRctorn,  who 
*'  they  were  that  did  commit  them.  Here  are  a  great  many  noble 
"  Lords  to  anfwcr  an  Adion  of  falfe  Imprifonmenr,  if  thefe 
<*  Lords  think  ftr^  and  may  have  thefe  learned  Gentlemen,  that 
"  are  very  well  able  to  advifc  them  what  they  fhould  do  in  it. 

4  Sir 
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-5'/>  Ro^.  Sa^jvyer,  ''  We  pray  your  Lordfhip's  Judgment, 
''  whether  the  Cafes  put  by  Mr.  Solicitor  are  like  our  Cafe  ? 

Mr.  Sol.  Gen.  "  They  are  as  like  as  Sir  Robert  Sawyer  is  to 
"  Mr.  Attorney  that  was. 

Sir  Rob.  Sawyer.  "  Thofe  Cafes  are  of  apparent  Breaches  of 
'^  the  Peace,  fo  likewife  was  my  Lord  of  Devonpme^  Cafe  j  but 
*>  certainly  that  was  not  at  all  like  this. 

Mr.  Finch.  *^  With  your  Lordlliip's  Favour,  I  would  add  but 
''  one  Word,  and  I  would  repeat  nothing  of  what  has  been  faid- 
"  All  that  I  {hall  fay  is  this  5  there  is  a  great  deal  of  Difference 
*'  between  an  adual  Breach  of  the  Peace,  and  that  which  in  the 
"  bare  Form  of  an  Information  is  a  Breach  of  the  Peace  by  Con- 
**  ftrutlionof  Law,  it  bzin^  contra  Pacem.  Suppofe  it  be  laid 
"  that  a  Man  did  Vi  ijy  Armis  fpeak  Words,  will  that  make  the 
*'  Words  a  Breach  of  the  Peace  ? 

Mr.  Sol.  Gen.  ''  It  muft  be  Fi  &  Armis ^  and  certainly  is  a 
"  Breach  of  the  Peace. 

Mr.  Finch.  "  If  a  Man  write  a  Petition^  are  the  Pen  and  Ink 
"  that  he  ufes  the  Arms? 

Mr.  Sol.  Gen.  "  My  Lord,  I  hope  Mr.  Finch  remembers 
"  what  I  heard  him  fay  in  Algernoon  Sidney's  Cafe,  firibere  eft 
*'  agere. 

Mr.  Finch.  "  I  think  it  isfo,  Mr.  Solicitor  j  but  every  Aaion 
'*  is  not  a  Breach  of  the  Peace. 

L.  C.  J. 


L.  C.  y.   "  Well,  let  my  Brothers  deliver  their  Opinion,  I  will 
"  give  mine. 

Mr.  Jufi.  Allybone.  "  The  fingleQ:ieftion  now  is,  Whether 
"  or  no  that  which  Mr.  Solicitor  was  pleafcd  to  name  as  the 
"  Crime,  and  lay  it  to  the  Charge  of  my  Lords  the  Bifhops,  that 
"  is  a  feditious  Libe],  be  a  Breach  of  the  Peace.  I  do  confefs  thac 
"  there  is  little  of  Argument  to  be  drawn  from  Forms  of  Indid- 
"  ments  5  and  1  fhall  put  no  great  Strefs  upon  the  Words  Vi  & 
**  ArmiSy  where  the  Fact  will  not  come  near  it ;  but  if  a  Com- 
«*  mitment  may  enfue  (as  they  feem  to  agree)  where  ever  Surety 
*'  of  the  Peace  may  be  required,  nothing  Teems  more  iaiportant 
*'  to  mc,  than  that  Surety  of  the  Peace  (hould  be  required  where 
"  there  is  any  thing  of  Sedition  in  the  Cafe  j  and  where-evcr 
"  there  is  a  feditious  Ad,  I  cannot  tell  how  to  mak-£  any  other 
"  Conflrudion  of  it,  but  that  it  is  an  actual  Breach  of  the  Peace  ♦ 
''  that  is  my  Opinion. 

Mr.JtiJi.PowelL     ''  I  am  of  the  fame  Opinion  in  this  Point 
^'  too,  as  I  v/as  in  the  other  Point  before  :  It  wjs  a  Matter  of 
**  great  Confequence,  I  thought,  upon  the  former  Point  5  but  now 
"  it  appears  to  me  to  be  of  far  greater  Confequence  than  it  did  at 
*'  firfl:;  for  here  all  the  great,  hii^h,  and  noble  Peers  oi  England 
"  arc  concerned  in  it,  as  to  their  Privilege.     Our  PredecelTors  in 
*'  this  Court  heretofore  would  not  determine  the  Privileges  of 
"  the  Peers,  but  left  them  to  themfelves  to  make  what  judgment 
<*  they  pleafcd  of  them.     I  think   truly   it   is  a  thing  of  that 
*'  Weight,  that  it  may  be  very  fit  for  the  Court  to  take  Time  to 
*'  confider  of  it  j  and  I  declare  for  my  own  Part,  I  will  not  take 
*^  upon  me  to  deliver  any  Opinion  in  a  Matter  of  this  Confc- 

C  c  '*  quencc 
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'•  qucncc,  before  I  have  confulted  all  the  Books  that  can  give  ine 
"  any  Light  in  the  Cafe. 

Mr.  Juft.  Ailybone.     "  Brother  Powell^  I  am  not  determining, 
*'  limiting,  or  cramping  the  Privilege  of  Peers  5  but  I  am  only 
"  confidering  whether  or  no  a  feditious  Libel  be  a  Breach  of  the 
^'  Peace  :   It  is  agreed  to  be  on  all  Hands  a  Breach  of"  the  Peace. 
*'  Is  there  any  thing  that  will  require  Sureties  of  the  Peace  to  be 
"  given  upon  the  doing  of  it  ?     For  there  Sir  Robert  Sawyer  has 
**  laid  the  Foundation  of  his  Diftindlion,  and  if  that  fhall  draw 
*'  any  Pcrfon  under  a  Commitment,  then,  fay  I,  in  my  Judgment, 
<^  where  ever  there  is  a  feditious  Libel,  there  is  that  which  is  an 
^^  adual  Breach  of  the  Peace  j  for  1  am  fure  there  is  that  which  is 
^'  fufficient  to  require  Sureties  of  the  Peace.     I  controvert  not 
"  the  Right  of  the  Peers  one  Way   or  other  j  but  only  declare 
"  my  Opinion,  That  this  is  a  Fad  that  comes  within  the  Rule  laid 
*'  down  by  them,  that  what  will  require  Sureties  of  the  Peace,  is 
"  a  Breach  of  the  Peace. 

Mr,  Jufi.  Hollo\Z'ay.  ^'  God  forbid  that  in  a  Cafe  of  this  Na- 
*'  ture,  any  one  fhould  take  upon  him  here  to  fay,  that  every  Mif- 
"  demeanor  were  a  Breach  of  the  Peace  !  1  fay  not  fo  :  But  cer- 
"  tainly  there  are  fome  fuch  Mifdemeanors  as  are  Breaches  of  the 
'^  Peace  5  and  if  here  be  fuch  a  Mifdemeanor  before  us,  then  it 
"  is  acknowledged,  that  even  in  Parliament-time,  a  privileged 
"  Perfon  might  be  committed  for  it  :  For  in  Treafon,  Felony, 
**  and  Breach  of  the  Peace,  Privilege  docs  not  hold.  I  will  not 
*'  take  upon  me,  as  my  Brother  faid,  to  determine  concerning 
*'  the  Privilege  of  the  Peers:  It  is  not  of  our  Cognizance,  nor 
''  have  we  any  thing  to  do,  cither  to  enlarge  or  confine  Privi- 

"  lege  ; 
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**  lege  J  nor  do  we  determine  whether  this  be  fuch  a  Libel  as  is 
'*  charged  in  the  Information  ;  tiiat  will  come  in  QiielUon  an- 
*'  other  Tmie  :  But  certainly  as  this  Cafe  is,  the  Information 
"  ought  to  be  read,  and  my  Lords  ought  to  appear  and  plead 
"  to  it. 

L.  C.  J.  "  Certainly  we  are  all  of"  us  here  as  tender  of  the 
**  Privileges  of  the  Peers  as  any  in  the  World  can  be,  and  as  tcn- 
'*  der  as  we  would  be  and  ought  to  be  in  trying  any  Man's  Right : 
**  It  becomes  us  to  do  it  with  great  Refpcd  and  Regard  to  my 
"  Lords  the  Bifhops;  and  therefore  1  would  be  as  careful  (if 
"  that  were  the  Qiieftion  before  me)  to  confidcr  very  well  be- 
^'  fore  I  give  my  Opinion,  as  ever  I  was  in  my  Life.  But  when 
"  I  fee  there  can  come  no  Mifchief  at  all  to  the  Privileges  of  the 
"  Peers,  by  what  is  agreed  on  all  Hands,  I  think  I  may  very  juflly 
"  give  my  Opinion:  For  here  is  the  Qijcftion  j  Whether  the 
*'  Fa6l  charged  in  the  Warrant  be  fu.::i  a  Mifdemeanor  as  is  a 
*'  Breach  of  the  Peace  ?  And  the  Words  of  the  Warrant  (which 
''  is  now  upon  the  Record]  being  fuch  as  have  been  recited,  I  can- 
*'  not  but  think  it  is  fuch  a  Mifdem.eanor  as  would  have  required 
*'  Sureties  of  the  Peace  5  end  if  Sureties  were  not  given,  a  Com- 
«*  mitment  might  follow:  And  therefore  I  think  the  Informa- 
"  tion  mufl:  be  read." 

The  Information  being  read. 

Then  (p.  324.)  '*  his  Grace  the  Lord  Archbifliop  of  C/;//rr. 
'*  i?urj^  ftood  up,  and  offered  a  Plea  to  the  Court. 
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L,  Archbijh.  of  Cant.  *'  My  Lord,  I  tender  here  a  fhort  Plea 
"  (a  very  fhort  one)  on  behalf  of  myfelf  and  my  Brethren  the 
''  other  Defendants,  and  I  humbly  delire  the  Court  will  admic  of 
''  ihisPiea. 

The  Bifhops  Plea. 

"  Jnd  the  aforefaid  V^^WWzm  Archhifcop  of  CzTitQihmyy  Wil* 
''  liam  Bifcop  of  Afaph,  Francis  Bifiop  oj  Ely,  ]ohn  Biftjop  of 
"  Chichcftcr,  Thomas  Bifoop  of  Bath  and  Wells,  Thomas  Bifiop 
"  t?/ Peterborough,  ^;/^  Jonathan  Bijlwp  ^T/'BriiloI,  being  pre ftnt 
"  here  in  Cciirt  in  their  oijun  F erf ons, pray  Oyer  of  the  hijorma- 
"  tion  flforefaid'-i  and  it  is  read  to  them,  'lahich  being  read  and 
"  heard  by  them  the  faid  Ay chbifiop  and  Bijbops^  the  faid  Arch- 
"  bifiop  and  Bifr.ops  fay,  that  they  are  Peers  of  this  Kingd:m 
"  tf/' England,  and  Lords  of  Parliament,  and  each  of  them  is 
"  one  of  the  Tecrs  of  this  Kingdom  ^/England,  afid  a  Lord  of 
"  the  'Parliament^  and  that  they  being  (as  before  is  maniffl) 
**  Peers  of  this  Kingdom  o/' England,  and  Lords  of  Tarliamcnt^ 
''  ought  not  to  be  compelled  to  anfiver  inftantly  for  the  Mifde- 
*'  mean  or  afore  faid,  mentioned  in  the  faid  Information  exhibited 
*'  here  againjl  them  in  this  Court  5  but  they  ought  to  be  required 
"  to  appear  by  due  Procefs  in  Law  ijfuing  out  of  this  Court  here 
"  upon  the  Inform^ation  aforefaid^  and  upon  their  Appearance  to 
"  have  a  Copy  of  the  faid  Liformation  exhibited  againjl  them, 
"  and  reafonable  Time  to  mparle  thereupon^  and  to  advife  izith 
"  Counfe I  learned  in  the  Lai::;,  concerning  their  Defence  in  that 
*'  Behalf  before  they  be  compelled  to  anjijoer  the  faid  Infrma- 
*'  tion:  Whereupon, /d?r  that  the  faid  Archbifiop  and  Bijhops 
"  '•j:;ere  imprijoned,  and  by  JVnt  of  our  Lord  the  King^  of  Ha- 
1  "  beas 
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*'  beas  Corpus,  diretied  to  the  Lieut enayit  of  the  Touuer  o/Lon- 
"  don,  are  now  brought  here  in  Cujiody,  without  any  Procefs 
^'  upon  the  Information  aforejaid  ijjtted  againft  them^  and  with, 
"  otit  having  any  Copy  of  the  faid  Information^  or  any  Tttne  given 
^'  them  to  imparle,  or  be  advifed,  they  pray  Judgment,  and  the 
*'  Trivilege  ofTeers  of  this  Kingdom,  in  this  Cafe  to  be  allowed 
"  them ;  a7id  that  they  the  faid  Archbijhop  andBi/hops  may  not  be 
[^  compelled  infiantly  to  anfwer  the  Information  aforefaid,  &c. 

Robert  Sawyer, 
Hen.  Finch, 
Hen.  Pollexfen. 

Mr.  An.  Gen.  *'  My  Lord,  with  your  LordQiip's  Favour,  this, 
**  in  an  ordinary  Perfon's  Cafe,  would  perhaps  be  thought  not 
"  fair  Dealing,  or  that  which  (it  being  in  the  Cafe  of  thefe  Re- 
**  verend  Prelates)  I  (hall  not  now  name  j  to  make  all  this  De- 
^'  bate  and  Stir  in  a  Point  of  this  Nature i  to  take  the  Judgment 
"  of  the  Court  after  three  or  four  Hours  arguing,  and  when  the 
"  Opinion  of  the  Court  has  been  delivered,  then  to  put  in  a 
"  Plea  to  the  Jurifdi<5lion  of  the  Court'—    . 

Sir  Rob.  Sawyer,  "  It  is  no  fuch  Plea. 

Mr.  Att.  Gen.  "  It  is  fo  in  Effed;  but  certainly  it  is  fuch  an 
*'  Irregularity,  and  fuch  an  unfair  way  of  Proceeding  as  would 
**  not  be  endured  in  any  ordinary  Cafe;  and  I  hope  you  will 
"  give  fo  little  Countenance  to  it  as  to  rejcd  it,  and  make  them 
"  plead  according  to  the  ufual  Courfe  and  Way  of  Proceedings.  . 
'*  Certainly  a  Plea  of  this  Nature,  after  fo  long  an  Argument, 
«'  would  be  reckoned  nothing  but  a  Trick, 

D  d  Mr, 
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Mr,  S.  Temberton,  "  We  hope  the  Court  and  you  are  not  of 
*'  one  Mind,  Mr.  Attorney,  in  this  Matters  we  defire  the  Court 
"  to  receive  the  Pica. 

Mr.  Att.  Gen.  "  With  Submiflion,  the  Court  is  not  bound 
''  to  receive  Picas  that  are  put  in  purely  for  Delay,  as  this  isj 
*'  for  the  Judgment  of  the  Court  has  been  already  given  in  the 
"  very  Matter  of  this  Plea 5  and  for  rejcding  a  Plea,  it  is  done 
*'  every  Days  if  a  Man  puts  in  a  mere  trifling  dilatory  Plea,  the 
**  Court  may  rejed  it.  Does  this  Plea  contain  any  thing  in  ir^ 
"  but  what  has  been  argued  and  debated /r^  C^  r<7«,  and  fettled 
*^  by  the  Court  already  ?  If  they  will  put  in  any  Plea  in  Chief 
**  they  may  5  but  fuch  a  Plea  as  this,  I  hope,  fhall  not  have  fa 
"  much  Countenance  as  to  be  received  by  the  Court." 

The  Plea  was  afterwards  rejeded,  and  the  Bifhops  held  to  plead 
over  in  Chief  i  upon  wkich  they  pleaded  Not  Guilty^  and  were 
immediately  bailed. 

N°IV.  Copy  of  the  Record  in  the  Cafe  of  the  King  again fi 

Culpepper^ 

Tiacita  coram  domino  Rege  apiid  Wejlni  de  Termino  Pafche 
Anno  Regni  Domini  JVillielmi  Tertii  nunc  Regis  OBavo  &c^ 
Rot.  23.  Annoqiie  Domini  i6g6. 

Kancfs.  Memorand'  quod  Edrus'  Ward  nup*  Ar"  modo  Mil' 
nup'  Attorn'  Domini  Regis  &  Domin'  nupcr  Reginx  Gen'alis  qui 
pro  eifd^m  Domino  Rege  &  Domina  nup'  Regina  in  hae  parte 
fequebatur  in  propria  pcrlona  fua  ven'  hie  in  Cur'  dci'  Domini 

Regis 
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Regis  !>cdcx  Dnje'  nuper  Reginac  coram  ipfis  Rege  5c  nup'  Regina 
apud  Weftm'  die  Lunse  prox'  poft  tres  Septimanas  Sanc'Trinitatis 
anno  Regni  Domini  Willielmi  nunc  Regis  &  Domina;  Marine  nup' 
Reginae  Angl'  &c.  quinto  Et  pro  eifdem  Domino  Rcge  &Domina 
nup'  Regina  protulit  hie  in  Cur'  di6t'  Domini  Pvcgis  &  Dominie 
nup'  Regina  coram  ipfis  Rege  &i  nup'  Regina  tunc  &  ibm'  quand' 
Informacionem  verfus  Thomam  Taylor  de  P'och'  de  Maidilonc 
in  Com'  Kane'  Bar'  Thomam  Colcpepyr  de  Aylesford  in  Com' 
pra:d'  Bar'  &  af  Que  quidem  Informacio  fequitur  in  ha:c  verba 
KancTs.  Memorand'  quod  Edrus'  Ward  Ar'  Attorn'  Domini 
Regis  6c  DominiE  Regina;  nunc  gen'al  qui  pro  eifdem  Domine  Regae 
&  Domina  Regina  in  hac  parte  fequitur  in  propria  perfona  ven' 
hie  in  Cur'  dci'  Domini  Regis  &  Dom'  Reg'  coram  ipfis  Rege  8c 
Regina  aqud  Weflm'  die  Lunas  prox*  poft  tres  Septimanas  Sex' 
Trinitatis  ifto  eodem  Termino  &pro  eifdem  Domino  Pvcge  &  Do- 
mina Regina  dat'  Cur*  hie  intelligi  &  informari  quod  Thomas 
Taylor  de  P'och'  dc  Maidftone  in  Com'  Kane'  Bar'  Thomas  Cole- 
pcpyr  d-e  Aylesford  in  Com*  prjsd'  Bar'  Willielmus  Watton  de 
Addington  in.  Com*  prxd'  Ar'  Thomas  Stringer  de  Grayfe  Inne 
in  Com'MiddlefexAr' Thomas  Bliflfe  de  Maiuftone  prned'  in  Com' 
Kane'  prisd'  Ar'  Edrus'  Barnha-m  de  eifdem  Ar'  Edrus'  Page  de 
eifdem  Laborer  Thomas  Cullen  de  Aylesford  prxd'  in  Com* 
als'  did'  Adam*  Gifford  de  eifdem  Laborer  &  Georgius  Dames  de 
Maiddone  praid*  Laborer  deeimo  nono  die  06lob'  anno  regni 
Domin'  Willielm'  &  Mar'  Dei  Gratia  Angl'  Scot*  Fran*  &  Hib' 
Regis  &  Regince  Fidei  Defenfor  &c.  quarto  apud  P'och' de  Lintoa. 
in  Com'  prxd' vi  &  armis  &c.  fcfc  illic'  rioto'  aflcmblaver'congre- 
gavcr'&coadunaver'ad  pacemdco'  Domini  Regis  &  Reginx  nunc 
perturb'  Etipfi  fie  ailemblat' congregat'  6ccoadunit*  cxilkn*doma' 

manc'onar 
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matKonar  cujufdcm  Franc'  Wythens  MU'  Scfviea*  ad  lejeni 
fcituat'  apud  P'och'  de  Linton  prsd*  in  Com'  Kane*  prsd'  Vi  & 
Armis  videlicet  Gladiis  Sclopis  ang'ce  Piftolls  Baculis  Cultcllis  & 
ar  Armis  tarn  invafivis  quam  defcnfivis  qux  ipfi  iidcm  Thomas 
Taylor  Thomas  Colepepyr  Willus'  Watton  Thomas  Stringer 
Thomas  BliiTc  Hdrus*  Barnham  Edrus'  Page  Thom.as  Callen 
Adam*  Jeflop  &  Georgius  Dames  in  nianib'  fuis  ad  tunc  &  ibidem 
huei-'6ctenuer'vi&  armis  prxd'illicite  riotorc&  tumukuofefreger* 
&  intraver'  &  in  &'  ftip'  prxd'  Francum  Wythcns  in  pace  Dei 
&  dci'  Domini  Regis  &  Rcgin'  ad  tunc  in  eadem  domo  fua 
manconaii  exillen'adtunc  6c  ibidem  vi&  armis  prxd'iiliciteriotofe 
routofe  tumultuofe  &  furiofc  Infult'  &  Affralam  fecer'  &  ipfum 
Prancifcum  Wythcns  ad  tunc  &  ibidem  vi  &  arms  pra^d'  illicit' 
rioto'  route'  &  furio'  verbaver'  vulnaver'  &  maletradaver'  ita 
quod  de  vita  ejus  maxime  defperabatur  &  ipfum  Prancifcum  ad 
tunc  &  ibidem  imprifonaver'  &  in  prifona  diu  viz.  per  Spatiam 
duarum  Horarum  ibidem dctinuer'  Et  alia  enormia eidemPrancifco 
Wythens  ad  tunc  &  ibidem  Vi  &  Armis  prxd'  illicite  riotofe 
routofe  furiofe  6c  injuriofc  intuler*  in  maximum  terorem  prefati 
Francifci  Wythens  ad  gre'  darapnu'  ipfius  Francifci  in  peflmV  ex- 
empl'  omnium  aliorum  in  tali  cafu  delinquen'  ac  contra  pacem 
del'  Domini  Regis  6c  Dominae  Regina:  nunc  Coron'  6c  Dignitat 
fuas  6cc.  Unde  idem  Attor'  dci'  Domini  Regis  6c  Domini  Re- 
ginx  nunc  gen'al  pro  eifdem  Domino  Regc  6c  Domina  Regina 
pet*  advifament  Cur'  hie  in  premiills  6c  debit'  legis  procefs'  verfus 
ipfos  pracfat'  Thomam  Taylor  Bar'  Thomam  Colcpepyr  Bar* 
Williclm'  Wotton  Thomam  Strinsicr  Thomnm  Blifle  Edrum' 
Barnham  Edrum'  Page  Thomam  Cullen  Adam'  Jefibp  alias  Gif- 
ford  6c  Gcorgium  Dames  in  hac  parte  fieri  ad  rcfpondend'  dcis* 

Domino 
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Domino  Regi  6c  Doming  Reginx  de  &  in  prcmiiiis  &c.« — Per 
quod  precept'  fuit  Vic'  Com'  prxd'  quod  non  omitt'  &c.  quin 
venir'  faciet  eos  ad  rcfpond'  6cc.  Et  modo  fiit'  die  Mercurii  prox* 
poftquinden'  Pafche  ifto  eodem  Termino  (ante  quern  diem  dida 
Domina  nuper  Regina  diem  fuum  claufit  extremum)  coram  Do- 
mino Rege  apud  Weftm'  ven'  praed'  Thomas  Colepepyr  Willus' 
Watton  Thomas  Stringer  Thomas  Bliffe  Edrus'  Barnham  Thomas 
Cullen  &  Adam  Jeflfop  alias  Gifford  per  Lionel'  Fanfhaw  Attorn' 
fuum  &  hit'  audit'  Informacion'  przed'  feparaiim  dicunt  quod  non 
funt  inde  Culpabiles  Et  de  hoc  pon'  fe  fup'  Priam  Et  Thomas 
Trevor  Mil*  modo  Attorn'  dci'  Domini  Regis  Gen'ai'  qui  pro 
eodem  Domino  Rege  in  hac  parte  fequitur  filit'  &c. 

Sabbat iy  \^'^  die  Mali,  1675* 

The  Houfe  being  informed  that  there  is  a  Caufe    Commons  Journ.  >;^  Y 
upon  an  Appeal,  brought  by  Sir  Nich.  Stotighton 
againft  Mr.  Onjlowe,  a  Member  of  this  Houfe,  appointed  to  be 
heard  at  the  Bar  of  the  Lords  Houfe  j 

Refolved,  That  a  Mcflage  be  fent  to  the  Lords,  to  aquaint 
them,  that  this  Houfe  has  received  Information,  that  there  is  a 
Caufe  upon  an  Appeal  brought  by  Sir  Kkh.  Stoughton  againft 
Mr.  Onjlowe,  a  Member  of  this  Houfe,  appointed  to  be  heard  at 
the  Bar  of  their  Houfe  on  Monday  next,  and  to  defire  their  Lord- 
fhips  to  have  Regard  to  the  Privilege  of  this  Houfe  j  and  that  Sic 
Richard  Temple  do  go  with  the  Meffage  to  the  Lords. 

Ordered,  That  Mr.  OnJIowe  do  not  appear  any  further  in  the 
Profccution  of  the  Appeal  brought  againft  him  by  Sir  Nich.. 
Stoughton  in  the  Houfe  of  Lords. 

E  e  Ordered^, 
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Ordered,  That  Sir  Nich.  Stonghton  be  fent  for  m  Cuflody  of 
the  Serjeant  at  Arms  attending  this  Houfe,  to  anfwer  his  Breach  of 
Privilege,  in  profecuting  a  Suit  in  the  Houfe  of  Lords  againft 
Arthur  OnJlo\Z'ey  Efq;  a  Member  of  this  Houfe,  during  the  Seflion 
and  Privilege  of  Parliament. 

Refolved,  That  whofoevct  (hall  appear  at  the  Bar  of  the  Lords 
Houfe,  to  profccute  any  Suit  againft  any  Member  of  this  Houfe, 
fhall  be  deemed  a  Breaker  and  Infringer  of  the  Rights  and  Pri- 
vilei^cs  of  this  Houfe. 


Commons  Journal,  Mart  is  y  l8°  Mail,    1675". 

Vol.  IX.  p.  340. 

Sir  Richard  Temple  reports  from  the  Lords,  That  he  had  at- 
tended their  Lordfhips,  according  to  the  Command  of  this  Houfe, 
with  the  Meffage  in  the  Cafe  of  Mr.  OnJIowe^  to  which  the 
Lords  returned  an  Anfwer;  which  being  in  Writing,  was  delivered 
in  at  the  Clerk's  Table,  and  read,  and  is  as  followcth : 

The  Lords  do  declare,  That  it  is  the  undoubted  Right  of  the 
Lords  in  Judicature  to  receive  and  determine,  in  Time  of  Par- 
liament, Appeals  from  inferior  Courts,  though  a  Member  of 
either  Houfe  be  concerned,  that  there  may  be  no  Failure  of  Juftice 
in  the  Land  5  and  from  this  Right,  and  the  Exercife  thereof? 
•iheir  Lordfnips  will  not  depart. 

The  Matter  of  the  Lords  Anfwer  being  debated  5 

Refolved, 
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Reiolved,  d?"^.  That  it  is  the  undoubted  Right  of  this  Hoafe 
that  none  of  their  Members  be  fummoned  to  attend  the  Houfe  of 
Lords  during  the  Sitting  or  Privilege  of  Parliament. 

Refolved,  &€,  That  a  Conference  be  defired  with  the  Lords 
upon  the  Privileges  of  this  Houfe  contained  in  the  Lords  x^n- 
fwcr  to  the  laft  Mellage  of  this  Houfe  in  the  Cafe  of  Mr. 
Onjlowe. 

Jovis,   io  die  Matty   l6j^.  Commons  Journal, 

Vol.  IX.  p.  342. 

Sir  Thomas  Lee  reports  from  the  Committee  appointed  to  draw 
up  Reafons  to  be  offered  at  the  Conference  to  be  had  with  the 
Lords  upon  the  Privileges  of  this  Houfe,  contained  in  the  Lords 
Anfwer  to  the  laft  Meflage  of  this  Houfe  in  the  Cafe  of  Mr, 
Onjlowe\  which  were  twice  read  5  and  with  fome  Alterations  at 
the  Clerk's  Table  upon  the  Queftion  feverally  agreed  to  5  which 
are  as  foUoweth,  ojiz. 

1.  "That  by  the  Laws  and  Ufage  oj  "Parliament,  Privilege 
*^  of  Parliament  belongs  to  every  Member  of  the  Houfe  of  Com- 
*^  mons,  in  all  Cafes  except  Treafon,  Felony,  and  Breach  of  the 
"  Peace,  which  hath  often  been  declared  in  Parliament,  without 
"  any  Exception  of  Appeals  before  the  Lords. 

2.  "  That  the  Reafon  of  that  Privilege  is,  that  the  Members  of 
**  the  Houfe  of  Commons  may  freely  attend  the  publick  Affairs 
'*  in  that  Houfe,  without  T>ifiurbafjce  or  Interruption,  which 
^'  doth  extend  as  well  to  Appeals  before  the  Houfe  of  Peers,  as 
"  to  Proceedings  in  other  Courts. 

3.  ''That 
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3.  *'  That,  by  the  conftant  Courfe  and  Ufage  of  Parliament, 
"  no  Member  of  the  Houfe  of  Commons  can  attend  the  Houfe 
"  of  Lords,  without  the  fpecial  Leave  of  that  Houfe  firft  obtained; 
"  much  lefs  be  fummoned  or  compelled  i^o  to  do. 

4.  "  If  the  Lords  fhall  proceed  to  hear  and  determine  any  Ap- 
"  peal,  where  the  Party  neither  can  nor  ought  to  attend,  fuch 
*'  Proceedings  would  be  contrary  to  the  Rules  of  Juftice. 

J.  "  That  the  not  determining  of  an  Appeal  againft  a  Member 
of  the  Houfe  of  Commons  is  not  a  Failure  of  Juftice,  but  only 
a  Sufpenfion  of  Proceedings,  in  a  particular  Cafe,  during  the 
Continuance  of  that  Parliament,  which  is  but  temporary. 


6.  ''  That  in  cafe  it  were  a  Failure  of  Juftice,  it  is  not  to  be 
"^  remedied  by  the  Houfe  of  Lords  alone  5  but  it  may  be  by  Ad 
*'  of  Parliament." 


POST- 
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POSTSCRIPT. 

FROM  a  Book,  intituled  Orders,  Proceedings,  Ttmifimentsi 
and  Vrwtleges  in  Tarltament^  printed  in  1661,  col- 
leded  by  Mr.  William  Lamhard  of  Lincoln's -Inn,  whofe  Know- 
ledge as  a  Lawyer,  and  Experience  as  an  able  Member  of  Par- 
liament, no  one  can  queftion. The  following  Articles   arc 

tranfcribed  as  additional  Authorities  to  prove,  that  at  the  Time 
Mr.  Lambard  made  this  Collection  from  the  Journals,  which 
was  foon  after  the  29  Eliz.  if? 8.  Privilege  was  underftood  not 
to  extend  to  the  Crown's  Suits  or  Profecutions. 

*«  Sir  Edward  Warner  (Lieutenant  of  the  Tower)  Pag.  46. 
*'  was  fent  out  of  the  Houfe  to  the  Tower  as  Pri-  ner  for  Cri- 
"  foner,  for  an  Offence  done  before  the  Summons  "^'"^^  Caufe. 
**  of  the  Parliament  5  and  Sir  William  Cecil,  then  Secretary,  faid> 
*'  That  the  Queen  was  afTurcd  by  her  Juftices,  that  (he  might 
**  commit  any  of  the  Houfe  during  the  Parliament,  for  an  Of- 
*^  fence  againft  the  Crown  and  Dignity,  and  that  they  (hewed 
"  divers  Precedents  thereof." 

"  The  Servants  of  Sir  Henry  Jones^,  a  Knight  of       Pag.  47. 

*'  the  Houfe,  did  hurt  a  Servant  of  one  . Gar-    an  Affr^'f''' 

"  diner,  a  Burgefs.     The  Matter  was  heard,    and 
"  Procefs  was  awarded  to  the  Sheriff  of  London  to  bring  them 
'*  into  Court,  and  their  Matter  gave  Sureties  that  they  fhould 
*'  appear  the  next  Term,  and  anfwer  both  the  Queen  and  the 
!'  Party,  and  fo  they  were  delivered  by  the  Privilege  to  wait  upon 

F  f  «<  their 
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"  their  Mafter  5 and  fo  by  Conference  of  this  Cafe  with  Sir 

*^  Edward  Warner'^,  itfeemeth  a  Man  pall  not  have  the^ri'vilege 
**  of  the  Houfe  for  a  criminal  Offence  that  immediately  touches 
*'  the  King'-,  but  where  it  touches  it  not,  indire^ly^  as  by  fref 
**  pafs  againfl another j  for  his  Fine" 

Pag.  60.        «  William  Allen,  Burgefs  for  Calne  in  TViltJhire,  had 
<*  the  Privilege  againft  aa  Attachment  upon  Procefs  out  of  the 

*'  Exchequer,  iidJpril,  i  Mar. Confider  whether  theTrocefs 

''  were  for  the  §lueenj  or  for  a  common  P  erf  on'' 


FINIS, 


ERRATUM: 
^agt  S6.  /.  20.  «ift*r  Houfe  of  Peers,  dele  upon  Signification/ 


I 


C     i     ] 

Addition  to  Appendix,  N^  III, 

[Omitted  by  Miftake  in  its  proper  Place]. 

T  appears  by  the  Journals  of  the  Houfe  of  Peers,  that  after 
the  Revolution  this  Matter  was  taken  up  in  that  Houfe. 

Die  Mercurii,  \  die  Mali ^  i68p.     Lords  journal,  i  m^;', 

1689,  p.  370. 

The  Earl  of  Huntington  made  another  Report  from  the  Com- 
mittee of  Privileges,  That  the  Duke  of  GraftoUy  the  Lord  Lo^ce- 
lacey  the  Archbifhop  of  Canterbury^  the  Bifhops  of  St.  Afaphy 
Brijioly  Teterboroughy  Ely^  Bath  and  Wells,  and  Chichejlery 
having  been  defired  by  the  Lords  of  the  Committee  to  caufe  to 
be  brought  this  Day  before  their  Lordlhips  a  Relation  in  Writing 
of  the  Proceedings  againft  their  Lordfliips  in  the  Court  of  King's 
Bench,  in  Prejudice  to  the  ^Privilege  of  the  Peers  in  general,  as 
well  as  to  their  Perfons  in  particular,  which  having  not  been 
done  by  any  of  the  faid  Lords,  that  it  is  the  Opinion  of  the 
Committee  that  the  Houfe  be  moved  to  take  fome  effectual  Or- 
der therein. 

Upon  Report  from  the  Lords  Committees  for  Privileges,  it  is 
ordered  by  the  Lords,  lifC.  that  Mr.  . — -  Ince  do  attend  their 
Lordlhips  with  an  Account  in  Writing  of  the  Proceedings  that 
were  had  in  the  Court  of  King's  Bench  againfl:  the  Archbifhop  of 
Canterbury,  the  Bifhop  of  Bath  and  Wells,  the  Bifhop  of  ^5"/. 

a  Ajaph, 
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Jfaph,  the  BiiTiop  of  J5r//?<?/,  the  Bilhop  oi  Ely,  the  Bifhop  of 

Chicheflerj  and  the  Bifhop  of  Teterborough,  in  Trinity  Term 
Jaft. 

Nothing  further  was  done  in  this  Affair  in  the  Houfe  of  Peers. 

That  Houfe  did  not  want  Inclination  to  affert  their  Privileges, 

and  to  cenfure  any  of  the  Judges  in  the  former  Reign  who  had 
violated  them. 

Lords  Journal,  10  M^;',         Upon  Report   from    the   Lords    Com- 

i68p,  p.  420. 

mittees  for  Privileges,  who  were  of  Opi- 
nion, that  the  Proceedings  againft  the  Earl  of  'Devon  in  the  Court: 
of  King's  Bench,  in  Eajier  Term,  in  the  3d  Year  of  King  James 
the  2d,  upon  an  Information  for  an  Aflault  upon  Mr.  Cidpeper, 
wherein  his  Lordfhip's  Plea  of  Privilege  of  Parliament  was  over- 
ruled, and  he  was  fined  30,000/.  and  thereupon  committed  to 
the  King's  Bench  in  Execution,  were  great  Violations  of  the  Pri- 
vileges of  the  Peers  of  this  Realm  ;  after  hearing  the  Record  of 
the  Court  of  King's  Bench,  wherein  the  Judgment  againft  the 
Earl  of  Devon  is  entered,  read,  and  alfo  Sir  Robert  IVright^ 
Sir  Richard  HoUowayy  and  Mr.  Juftice  Towell  (who  gave  the 
Judgment  againft  the  faid  Earl  of  T)evon)  what  they  could  fay  for 
themfelves  to  juftify  their  Proceedings ;  and  Notice  having  been 
given  to  the  King's  Couniel;,  to  the  End  that  they  might  attend 
if  they  had  any  thing  to  offer  whether  a  Peer  of  this  Realm  might 
by  Law  be  committed  in  Execution  for  a  Fine,  the  faid  Counfcl 
did  accordingly  give  their  Attendance  (after  a  Week's  Notice) 
but  did  offer  nothing  therein. 

c  After 
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'  After  full  Confideration  had  of  the  feveral  Cafes  and  Prece- 
dents wherein  the  Privileges  of  the  Peers  have  been  concerned, 
the  Lords  Spiritual  and  Temporal  in  Parliament  affembled  do  order 
and  adjudge,  that  the  Court  of  King's  Bench,  in  over-ruling  the 
Earl  of  'Devon's  Plea  of  Privilege  of  Parliament,  and  forcing 
him  to  plead  over  in  chief,  it  being  within  the  ufual  Time  of 
Privilege,  did  thereby  commit  a  manifeft  Breach  of  Privilege  of 
Parliament 5  and  that  the  Fine  of  30,000  /.  impofed  by  the  Court 
of  King's  Bench  upon  the  Earl  of  Devon,  was  exceflive  and  ex- 
orbitant, againft  M:jgna  Chart  a,  the  common  Right  of  the  Sub- 
jed,  and  the  Law  of  the  Land  j  and  that  no  Peer  of  this  Realm 
at  any  Time  ought  to  be  committed  for  Non-payment  of  a  Fine 
to  the  King. 

In  ^Jtme  1689,  this  Point  was  taken  up  by  the  Houfe  of  Com- 
mons, where  the  Judges  Determination  that  the  Privilege  of 
Peerage  did  nor  extend  to  a  Commitment  for  a  Libel  was  palled 
over,  without  the  Legality  of  it  being  queftioned ;  fo  that  the 
Detetmination  in  the  Bilhops  Cafe  ought  to  be  conlldered  as  a 
full  and  exprefs  Authority  in  Point,  and  what  ought  to  have  been 
the  Rule  in  the  Cafe  of  Mr.  Wilkes, 

Mart  is y  4^  die  'J unity   1 685?.  Commons  Journal, 

Vol.  X.  p.  165. 

The  Second  Head  of  Exceptions  out  of  the  Bill  of  Indemnity 
was  read. 

Ordered,  That  the  Chief  Governor  of  the  Tower,  or  his  De- 
puty, do  attend  this  Houfe  on  Friday  Morning  next,  with  the 

original 
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original  Warrant  of  Commitment  of  the  Seven  Bifhops  to  the 
Tower  the  laft  Summer, 

Ordered,  That  the  Clerk  of  the  Crown  of  the  King's  Bench  do 
attend  this  Houfe  on  Friday  Morning  next,,  with  the  Record  of, 
and  other  the  Proceedings  relating  to,  the  Trial  of  the  St'^^x^, 
BiHiops:. 

Commons  Journal,  Sabbati,    8^  die  '^ttuH,    I ^80, 

VoI.X.  p.  168,  -* 

The  Houfe  being  informed  tliat  the  Clerk  of  the  Crown  and 

Cuftos  Brevium  attended  with  the  Records  of  the  Judgments  in 

Goodwin  and  Hales,  and  againft  Mr.  Otes  and  Mr.  JohnfoUj  and 

the  Return  of  the  Habeas  Corpus  relating  to  the  S^vta  Bifhopsj 

They  were  called  in,  and  delivered  Copies  of  thofe  Records, 
as  they  were  direded  5 

And  then  withdrew. 

Commons  Journal,  JoviSf    \^  die 'J Unity    1689. 

Vol.  X.  p.  179. 

Ordered,  That  Sir  Samuel  Aflrey  and  Sir  Robert  Henley  do 

attend^this  Houfe  To-morrow  Morning,  to  certify  the  —  Names 

of  thofe  Judges  who  fat  upon  the  Trial  of  the  Seven  Bifhops. 

Commons  Journal,         Sabbati,  1%^  d/ejumij  i68p. 
Vol.  X.  p.  185.  _ 

Then  a  Copy  of  the  Bifhops  Commitment  to  the  Tower  was 

delivered  in  from  the  Privy-Council  Books,  and  read  ;  and  is  as 

ibllowcth  : 


C  V  ] 

At  the  Court  at  Whitehall,  the  2>th  <?/ June,  1688. 

Prefent, 

The  Kuig's  Moll  Excellent  Majcfty, 

Lord  Chancellor,  Lord  Prcfidenr,  Lord  Privy-Seal,  Marquis  of 
TowiSj  Lord  Chamberlain,  Barl  o^  Huntington y  Earl  ofTeter- 
hroiigh,  Earl  of  Craven,  Earl  of  Berkely,  Earl  of  Morray, 
'E^Lxl  of  MU^leton,  Earl  of  Me  If  or  d^  Earl  of  CaJHemairiy  Vif- 
count  Trejiony  Lord  Dartmothy  Lord  Godolphm,  Lord  ^over^ 
AJr.  Chancellor  of  the  Exchequer,  Lord  Chief  Judice  Herbert y 
Sir  Nic,  Butler,  Mr.  Tetre, 

TTIS  MajeHy  having  this  Day  acquainted  their  Lordfhips  with 
a  Petition  that  he  had  received  fome  time  fincc,  figncd  by 
the  Archbifhop  of  Canterbury,  and  Six  of  the  Suffragan  Bifliops. 
of  that  Province,  which  had  much  furprifed  him;  and  that  there- 
upon he  had  caufed  them  to  be  fummoned  to  attend  this  Day : 
Which  they  accordingly  did  ;  and  being  called  in ;  and  having 
heard  the  faid  Petition  read,  which  was  likewife  fhewed  unto 
them,  they  acknowledged  it  to  be  their  Petition,  and  that  the 
Signing  to  it  was  their  Hand-writing:  Whereupon  it  was  or- 
dered. That  Mr.  Attorney  General  and  Mr.  Solicitor-General 
fliould  profccute  them  at  the  King's  Bench  Bar  for  the  fame  :  And 
being  afterwards  made  acquainted  therewith,  and  that  it  was  the 
iifual  Method  to  enter  into  Recognizance  to  appear  the  Firft  Day 
of  the  Term ;  their  Lordfhips  declined  to  comply  therewith,  in  re- 
gard they  had  been  advifed  by  their  Counfel  it  would  be  prejudi- 
cial to  their  PrivilegcSj  as  being  Peers  of  the  Realm:  His  Ma- 
fa  jeftjr 


C     vi     ] 

jefty  was  then  plcafed  to  order  their  Comnutmcnt  to  the  Tower 
of  London^  as  followeth  j 


T 


HESE  are,  in  his  Majefty's  Name,  and  by  IiLs  Command, 
to  require  you  to  take  into  your  Cullody  the  Perfons  of 
WiUia??i  Lotd  Archbifhop  of  Canterbury,  William  Lord  Bifnop 
of  St.  Jfaphy  Francis  Lord  Bi(hop  oF  El,y  John  Lord  Bi':hop 
of  Chicheficr,  Tho'mas  Lord  Biiliop  of  Bath  and  Wells,  Thomas 
Lord  Bifhop  of  Teterborow^  and  Jonathan  Lord  Bifhop  of  Brtjioly 
for  contriving,  making,  and  publifning  a  fcditious  Libel  in  Writ- 
ing againft  his  Majefty  and  his  Government ;  and  them  fafely  to 
keep  in  your  Cuftody,  until  they  Qiall  be  delivered  by  due  Courfe 
of  Law  :  For  which  This  (hall  be  your  Warrant.  At  the  Coun- 
cil in  Whitehall,  the  Eighth  Day  of  'June  1688. 

Signed  and  fealed  by  Lord  Chancellor,  Lord  Pre/idenr, 
Lord  Privy-Seal,  Maiquis  of  Towis,  Lord  Chamberlain,  Earl  of 
Huntington,  Earl  of  Teterborow,  Earl  of  Craven,  Earl  of  Mor- 
ray.  Earl  of  Middkton,  Earl  of  Melford,  Earl  of  Caftlematn, 
Vifcount  Trejhn,  Lord  T>artmoth^  Lord  Godolphin,  Lord  Do- 
njer,  Chancellor  of  the  Exchequer,  Lord  Chief  Juftice  Hifr^fr/^, 
Sir  Kich,  Butler, 

To  the  Lieutenant  of  the 
Tower  of  London, 


A  Warrant 


.[  ^  vii    "^j 

A  Warrant  to  Philip  i?//^/^  Efquire,  Serjeant  at  Arms,  to  take 
into  his  Cuftody  the  faid  Lord  Archbifhop  and  Bilhops,  and  to 
deliver  them  to  the  Lieutenant  of  the  Tower  of  London ,  dated 
iit  fupra. 

'T^HERE  behig  this  Day  iflfued  a  Warrant  by  his  Majefly's  fpe- 
cial  Command,  in  Council,  under  the  Hands  and  Seals  of 
the  Lords  of  his  MajeQy's  mod  Honourable  Privy- Council,  for 
committing  to  the  To'juer  of  London  his  Grace  JViUiam  Lord 
Archbifhop  of  Canterbury,  William  Lord  Bifliop  of  St,  Afaph^ 
Francis  Lord  Bifhop  of  Elyy  John  Lord  Bilhop  of  Chichefter^ 
Thomas  l^oxd  BiQiop  oi  Bath  and  Wellsj  Thomas  Lord  Bidi op  of 
^eterboro'JUj  and  Jonathan  Lord  Bifhop  of  Briftol^  for  contriv- 
ing, making,  and  publifhing  a  fcditious  Libel  againft  his  Majedy 
and  his  Government  (a  Copy  whereof  is  hereunto  annexed) ; 
there  to  be  fafely  kept,  until  they  fhall  be  delivered  by  due 
Courfe  of  Law  :  It  is  this  Day  further  ordered,  by  his  Majefty  in 
Council,  That  Sir  Thomas  Towis,  Knight,  his  Majefty's  Attor- 
ney-General, and  Sir  JVm.  Williams^  Knight,  his  Majefty's  So- 
licitor-General, d6  forthwith  prepare  an  Information  againft  the 
faid  Archbifhop^  and  the  fcveral  other  Bifhops  above-named,  for 
the  Offence  aforcfaid ;  and  profecute  the  fame  according  to  Law, 
in  his  Majefty's  Court  of  King's  Bench,  the  next  Term. 

And  a  Debate  ariHng  upon  the  Firft  Head  of  Exceptions  con- 
cerning the  Difpendng  Power,  and  the  Cafe  of  Goodwin  and 
Hales  ; 

Rcjolved,  Tiiat  Sir  Edward  Herbert  be  excepted  out  of  the 
Bill  of  Indemnity  upon  this  Head. 

Refilvcdf 


[     viii     ] 

Refolded,  That  Sir  Francis  Withens  be  excepted  out  of  the 
Bill  of  ladeninity  on  this  Head. 

Refolvedy  That  Sir  Robert  Hollozoay  be  excepted  out  of  the 
Bill  of  Indemnity  on  this  Head. 

Refolvedy  That  Sir  Robert  Wright  be  excepted  out  of  the  Bill 
of  Indemnity  upon  this  Head. 

And  then  the  Houfe  adjourned  till  To-morrow  Morning,  Niac 
of  the  Clock. 


V^  The  Reader  is  defired  to  correal  the  fcllowing  Errors : 

page  33.  /.  16.  after  Appendix,  add  N'  3. 
36.  /.  4.  after  by,  dele  a. 

39.  /.  14.  add.  Vide  the  Record  of  this  Cafe  in  the  Appendix,  N°  4. 
106.  /.  16.  Vide  the  Reiidue  of  this  Appendix^  N"  3.  after  the  Polircripf,  p.  vcq,. 


